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TO  THE  READER. 


The  Third  Vojume  of  the  Essay  on 
Abstracts  of  Title  is  now  offered  to  the 
Public,  and  the  work  may  be  considered  as 
complete. 

The  original  design  of  conveying  informa- 
tion to  pupils  has  never  been  abandoned :  The 
simplicity  of  the  work,  and  the  facility  with 
which  the  subjects  may  be  comprehended  by 
young  men  at "  their  first  entrance  on  their 
studies,  are  the  principal,  indeed  the  only, 
value  of  this  work. 

This  work,  Mke  the  more  useful  grammar 
of  any  scknccj  is  employed  on  first  prin- 
ciples, and  their  application,  rather  than  on 
the  examination  or  the  discussion  of  abstruse 
subjects,  or  controverted  or  disputable  points. 
Utility  was  the  object;  and  if  that  object  be 
accomplished,  the  work  will  answer  the  pur- 
pose for  which  it  was  designed. 
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VI  TO    THE    READER. 

A  late  case,  Jerritt  v.  Weare,  3  Price  575, 
demands  the  reader^s  attention ;  the  decision 
on  that  case  may  be  supposed  to  call  for  a  cor- 
rection of  the  propositions  in  3  Vol.  p.  292,  on 
the  Learning  of  Disseisins.  When  the  author 
advanced  those  propositions,  the  identical 
case  of  Jerritt  and  Weare  was  under  his  con- 
sideration. He  stated  the  propositions  with 
the  fullest  conviction  of  their  accuracy,  and 
as  a  necessary  part  of  the  system  of  Tenures, 
flowing  from  clear  principles  of  Law. 

When  he  shall  be  convinced  of  the  inaccu- 
racy of  these  propositions  he  will  either  alter 
or  withdraw  them. 

The  only  duty  he  has  to  perform  at  present 
is  to  apprize  the  reader  of  the  existence  of 
the  case  of  Jerritt  v.  Weare.  His  respect 
for  the  decision  of  the  Courts  will  not  allow 
of  his  entering  into  an  examination  of  the 
reasoning  of  the  Judge  who  presided,  and  by 
whom  the  judgment  was  delivered. 

Great  as  were  the  facility  and  despatch  with 
which  this  Essay  was  originally  composed 
(by  dictation  to  pupils),  the  labour  of  pre- 
paring it  for  the  press,  and  of  supporting  the 
propositions  by  authorities,  has  occupied  at 
least  twenty  times  as  much  study  and  atten- 
tion as  the  original  composition  required. 


TO    THE    READER.  Vll 

Even  in  the  progress  of  the  press  the  work 
has  been  useful  and  pleasant  to  the  author 
himself.  It  has  renewed  his  studies,  and  led 
him  to  a  revision  of  the  authorities :  It  has 
occupied  the  time  and  engaged  the  attention 
of  several  of  his  pupils.  For  the  Indexes,  &c. 
(the  most  useful  part  of  a  practical  work) 
the  Profession  are  indebted  to  Mr.  William 
Scott  Preston. 

In  many  instances,  the  propositions  in  the 
Index  are  more  precise  than  in  the  text ;  and 
the  student  will  frequently  find  it  advan- 
tageous to  read  in  the  Index  the  head  or 
subject  he  may  wish  to  study,  preparatory 
to  the  perusal  of  the  subject  in  the  text- 
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Vol.  I. 


p.  48,  last  line  but  one  after  the  vnord  acquired,  ifuerC  and  tlitr«  if 

a  subsequent  disseiiin. 
p.  68,  for  ▼.  Lowiher,  1«  Vc».  Jr.  21-1,  read  Gaifcarf&  v. 

Lowiher,  13  Ves.  J.  114. 
p.  168,  line  16,  instead  of  execution  read  inrolment. 

Vol.  II. 

p.  4,  for  A,  five  lines  from  the  end  of  the  page  read  B. 
p.  151,  line  27,  efter  the  words  or  not  capable,  insert  of  taking.      , 
p.  251,  line  28,  for  let  read  to  the  neglect  of. 

p.  299,  seven  lines  from  the  bottom  after  the  word  contain,  insert  the 
word  this* 


Vol.  III. 

p.  2,  line  10,  after  saltum  insert  e,  g,  it  may  be  conducted  wholJj 
through  males  or  females. 

p.  5,  line  17,  ajfier  the  words  an  elder  or  only  90tk,inteit  the  words 
or  daughter. 

p.  27.  last  line  but  one  for  ^pyvey  read  Spyve. 

p.  43,  last  line  but  two,  read  granting  part  of  the  deed^  &c.  and 
that  note  is  a  masterly  performance. 

p.  46,  line  27,  for  que  read  qute. 

p.  66.  line  10,  for  essence  read  effect. 

p.  150,  line  three  from  the  bottom,  Jbr  leaseholds  read  freeholds. 

p.  150,  Cknpman  v.  Hart,  fm- 1  Ves.  241,  read  1  \'es.  271. 

p,  188,  line  20,  for  if  a  grant  is  of  a  man  viih  an  advowson  by 
deed,  &c.  read  for  if  a  grant  is  of  a  manor  with  an 
advow»on  appendant  by  deed,  &c. 

p.  189,  line  6, /or  grauter  read  grantor. 

p.  218,  for  Berkeley  v.  Dauk,  read  Berkeky  v.  Dauh, 

p.  242,  read  4ihly,  whether  the  instrument  does  or  does  not  confer 
a  power  by  way  of  iiiteresi,  or  a  power  merely  by  way 
of  authority,  also  whetlier  the  instrument  is  to  give  a 
•ei^ill  through  ilic  medium  of  a  ^owcr  in  a  conveyance 
to  uses,  or  a  seisin  under  a  common-law  authority. 
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ON   TITLES. 

Of  the  Descent  of  Estates^tail. 

"O  STATES-TAIL  descend  according  to  the 
form  of  the  gift,  and  in  some  cases  con- 
trary to  the  rules  of  the  common  law. 

Under  general  estates-tail,  as  in  the  instance 
of  a  gift  to  a  man  and  the  heirs  of  his  body,  the 
course  of  descent  is  precisely  the  same  as  under 
a  fee  to  a  man  and  his  heirs  for  ever,  as  far  as 
respects  the  descending  line,  with  the  excep- 
tion only,  that  the  doctrine  of  possessio  fratrisy 
i.  e.  the  doctrine  which  requires  the  heir  to  be 
of  the  whole  blood  to  the  person  last  seised,  is 
not  allowed  in  application  to  this  estate ;  for 
the  issue  claim  performam  donij  and  not  merely 
and  simply  from  the  person  last  seised  (a). 

(a J  1  Inflt.  20  a;  d  BL  Com.  233;  Litt.  \^  15. 
VOL.  III.  B 
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But  in  some  cases,  by  reason  of  the  special 
form  of  the  gift,  the  course  of  descent  may  be 
materially  varied  ;  for  instance,  it  may  be  con- 
ducted wholly  through  females  ;  so  that,  in  the 
former  case,  no  female,  or  descendant  from  a 
female;  or,  in  the  latter  case,  male,  or  de- 
scendant from  a  male,  can  succeed  under  the 
entail. 

Again,  the  entail  may  be  carried  on  per 
saltum ;  a  mode  which  the  common  law  does 
not  allow,  by  passing  over  a  particular  degree ; 
or  changing  the  line  of  succession.  On  these 
points,  and  the  exclusion  of  the  right  to  vary 
the  line  of  succession  in  descents  of  the  fee- 
simple,  the  Essay  on  Estates,  chap.  Estates  in  Fee 
and  in  Tail,  affords  the  requisite  information. 

In  investigating  a  title  under  an  entail,  care 
must  be  taken  that  the  person  claiming  as  heir 
in  tail  is  the  person  on  whom  the.  entail  de* 
voly ed  per  formam  doni ;  and  before  it  shall  be 
relied  on  that  a  person  is  tenant  in  tail,  the 
words  by  which  the  entail  is  supposed  to  have 
been  created,  must  be  carefully  weighed ;  espe- 
cially if  they  are  attended  with  peculiar  circum- 
stances. 

With  a  view  to  this  branch  of  the  law,  it  will 
be  necessary  to  refer  to  the  books  which  treat 
of  estates- tail ;  the  reports  of  leading  cases,  and 
to  the  abridgments  and  digests,  under  the  title 
Estates-tail  and  Devises. 

The  general  rules  of  construction  applicable 
to  Estates-tail  are  collected  in  the  Essay  on 
Estates,  chap.  Estates-tail. 
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As  connected  with  this  subject,  the  rule  in 
Shelley's  case  will  be  found  particularly  im- 
portant ;  more  especially  as  it  frequently  raises 
an  estate-tail  to  a  person  to  whom  an  estate 
for  life  is  devised  in  express  terms. 

On  this  subject,  Mr.  Feame  on  Contingent 
Remainders  will  be  found  an  invaluable  work ; 
and  the  succinct  view  of  the  rule  in  Shellej/s 
ease,  will,  from  its  order  and  arrangement,  assist 
in  more  clearly  comprehending  this  abstruse 
and  difficult  rule  of  law. 

Perhaps  it  may  be  safely  asserted,  that  there  is 
not  any  rule  of  law  which  more  frequently  invites 
the  attention,  or  calls  for  the  exertion  of  all 
the  accuteness,  industry,  and  research  of  the  con- 
veyancer; and  for  want  of  a  thorough  knowledge 
of  this  rule,  in  preparing  deeds  and  wills,  more 
blunders  are  committed  than  from  any  other 
cause  whatever. 

And  this  is  easily  accounted  for,  since  the 
rule  frequently,  and  indeed  generally,  contra- 
venes the  intention ;  and  it  requires  a  large 
portion  of  professional  knowledge,  and  more 
than  ordinary  experience,  to  form  an  opinion, 
in  what  cases  the  rule,  and  in  what  cases  the 
particular  intention,  unconn^ted  vnth  the  rule, 
shall  prevail. 

Under  Special  Occupants. 

Heirs,  or  heirs  of  the  body,  are  the  special 
occupants  designated   to    take   in   succession 

13    2 
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under  freehold  leases,  or  copyhold  grants  to  a 
man  and  his  heirs  for  lives. 

When  the  heirs  are  special  occupants,  the 
descent  will  be  in  like  manner  as  in  the  case 
of  a  descent  of  an  estate  in  fee-simple,  with  an 
exclusion  of  persons  of  the  half-blood  to  the 
person  last  seised. 

And  the  order  of  descent  may  be  changed 
by  a  renewal,  and  consequently  by  obtaining  a 
new  lease  (bj . 

But  if  trustees  make  the  renewal  in  their  own 
name,  it  is  questionable  whether  the  trust  under 
the  new  lease,  will  not,  while  the  legal  estate 
remains  in  the  trustees,  be  descendible  in  like 
manner  as  the  trust  under  the  former  lease  (cj. 

But  trustees  cannot,  by  a  renewal  of  a  lease 
which  was  transmissible  to  executors,  change 
the  order  of  succession  to  heirs^  while  the  bene- 
ficial owner  is  an  infant  (dj. 

When  the  estate  is  transmissible  to  heirs  of 
the  body,  the  descent  will  be  in  like  manner  as 
under  an  entail  of  a  corresponding  nature.  It 
will  be  to  the  heirs  of  the  body  generally, 
without  any  exclusion  of  half-blood  ;  or  it  will 
be  to  males  in  exclusion  of  females,  or  to 
females  in  exclusion  of  males,  &c.  according  to 
the  form  of  the  gift  or  limitation. 

As  between  special  occupants,  there  may  be 

CbJ  Mason  v.  Daify  Precedents  in  Chancery  319;  Gilbert's 
Equity  Cases  480. 
(cj  Piersan  v.  Shore,  1  Atk.  480. 
(d)  Mr.  Saunder's  note,  1  Atk  480^  58  c. 
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a  possessiofratris.  And  there  may  be  a  descent^ 
or  rather  transmission,  confined  to  the  Une  of 
the  first  purchaser. 
A  few  observations  may  be  added,  respecting 

Heirs  Apparent. 

Bt  an  heir  apparent  must  be  understood 
either  the  person  next  in  the  line  of  succession, 
or,  in  a  less  technical  sense,  a  person  who  is 
to  take  by  way  of  purchase,  under  the  descrip- 
tion of  heir  of  the  body,  or  right  heir  of  a 
person  who  is  living. 

A  distinction  is  sometimes  made  between  the 
heir  apparent^  and  the  presumptive  heir.  One 
is  the  person  who  must  be  the  heir  if  he  live. 
The  other  is  the  person  who  will  be  the  heir 
if  she  live,  and  a  more  immediate  heir  shall  not 
be  born.  A  daughter,  &c.  is  a  presumptive 
heir ;  an  elder  or  only  son  is  the  heir  apparent 
to  the  father  of  such  son  or  daughter. 

But  for  the  purpose  of  the  present  discus- 
sion^ it  is  immaterial  whether  the  person  be  heir 
apparent,  or  the  presumptive  heir. 

The  heir,  when  he  is  to  take  by  way  of 
descent,  and  before  he  becomes  heir,  has  merely 
a  right  or  hope  of  succession ;  and  not  an  estate 
or  interest. 

When  he  is  to  take  by  way  of  purchase, 
under  the  character,  and  by  the  name  of  heir, 
he  has  neither  an  estate,  or  any  interest,  but 
merely  the  chance  of  being  the  person  in  whom 

b3 
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the  characler  of  heir  may  be  fulfilled,  and  in 
ivhom  the  estate  may  for  that  reason  vest. 
The  rule  is,  nemo  est  hares  viventis. 

In  either  case,  he  cannot  convey  or  devise 
while  his  title  remains  imperfect.  He  has  not 
even  a  contingent  interest.  He  has  merely  a 
possibility  without  any  interest. 

But  as  to  freehold  lands,  he  may  bind  his 
interest  by  way  of  estoppel,  and  even  extin- 
tinguish  his  title  by  levying  a  fine,  &c.  (e) 

As  to  copyhold  lands,  the  interest  cannot  be 
bound  by  estoppel  (f) . 

A  contract  for  the  sale  of  this  possible  title, 
or  a  conveyance,  which  amounts  to  a  contract 
in  equity,  will  give  a  right  to  have  a  convey- 
ance from  the  party  when  he  shall  be  compe- 
tent to  convey.  But  it  seems  doubtful  whether 
this  equity  is  more  than  personal ;  and  whe- 
ther it  can  bind  the  estate  when  vested,  so  as  to 
entitle  the  vendee  to  have  a  convevance  from 
theheiroftheheirr^;. 

Sometimes  the  word  heirs,  &c.  is  descriptive 
of  children,  or  a  particular  child ;  and  the  child 
or  children  take  vested  interests  under  this 
denomination. 

The  peculiar  powers  of  alienaticfn,  or  bar, 
allowed  to  heirs  in  tail,  while  they  are  merely 
heirs,   have  been   considered    under    a  former 

division. 

■ 

(ej  sd  Vol.  Practice  Conv.  136. 

(f)  GoodHde  V.  Morse,  3  Term  Rep.  365. 

(g)  Morse  ▼•  Fautkenor,  et  a/,  i  Anstr.  11. 
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A  rtview  has  now  been  taken  of  some  of 
the  most  material  circumstances  which  relate 
to  the  persons  named  as  grantors.  In  this 
review  some  of  the  abihties  of  persons,  namel  j, 
their  personal  and  legal  qualifications,  and  their 
powers  of  alienation  in  point  of  estate,  have 
been  stated. 

In  reference  to  the  operation  of  any  parti* 
cular  deed,  the  attention  should  next  be  di- 
rected to  the  capacities  of  persons,  viz.  how  far 
they  were  competent  to  claim  the  benefit  of  the 
grant  by  or  to  them. 

Let  it  be  remembered,  that  in  drawing  con- 
clusions on  the  operation  of  any  deed  or  will ;  and 
on  its  effect  relatively  to  any  act  done  by  these 
persons;  it  will  be  necessary  to  consider  the 
ability  which  these  persons  derived  in  point  of 
estate  or  ownership  from  the  grant. 

The  eligible  mode  would  have  been  to  con- 
sider the  relative  situation  of  particular  persons 
under  an  alphabetical  arrangement,  by  way  of 
digest. 

To  have  rendered  this  part  of  the  work  com- 
plete, these  heads  of  law  ought  to  have  been 
introduced.  The  author  is,  by  a  pledge  on 
the  part  of  the  editor  to  keep  this  work  within 
the  limit  of  six  numbers,  precluded  from  prose- 
cuting part  of  his  design.  Should  it  be  the 
pleiunire  of  the  profession  to  call  for  the  omitted 
heads,  they  may  be  added  in  an  additional 
volume. 

B  4 
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The  next  part  of  the  deed.  Sec.  which  calls 
for  observation  is  the  recHaL 

The  recital  is  often  of  great  importance,  as 
giving  notice  of  some  dormant  claim,  or  explain- 
ing the  deduction  of  the  title  as  to  extraneous 
facts ;  for  instance,  events  or  contingencies, 
&c.  which  have  happened ;  titles  by  heirship, 
administration,  payment  of  portions,  survivor- 
ship, and  the  like  facts. 

.  When  these  recitals  are  in  ancient  deeds  tliey 
are  of  themselves  satisfactory. 

However,  as  against  any  other  persons  than 
those  who  are  parties  to  the  deed,  they  do  not 
afford  any  evidence. 

In  modern  transactions,  though  the  history 
of  the  title  may  be  regular,  supposing  all  the 
facts  which  are  recited  to  be  true;  yet  care 
should  be  taken  that  the  purchaser,  &c.  is  to 
have  within  his  power,  the  means  of  giving 
evidence  of  these,  frequently  the  most  im- 
portant, circumstances  of  the  title. 

And  as  the  recitals  may  disclose  evidence  of 
existing  charges,  care  shduld  be  taken  to  minute 
these  charges,  for  the  purpose  of  seeing  that 
they  have  been  discharged ;  or  of  requiring  a 
discharge  for  the  same  to  be  obtained. 

When  the  evidence  of  the  title  is  deduced 

m 

through  the  medium  of  recitals,  there  is  always 
occasion  for  analysis.  The  more  confused  the 
rights  of  the  parties  are  rendered  by  irregular 
transactions,  or  transactions  in  which  no  atten- 
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tion  is  paid  to  the  order  of  dates ;  so  that  the 
title  at  first  appears  in  one  state,  and  afterwards^ 
from  subsequent  deeds  or  transactions,  it  ap* 
pears  in  another  state  ;  the  more  reason  there 
is  for  caution,  investigation  and  accuracy.  The 
real  state  of  the  title  must  be  brought  into 
one  point  of  view,  by  a  digested  statement  of 
the  actual  circumstances,  in  the  order  in 
which  they  took  place.  In  short,  the  counsel 
must  avail  himself  of  all  the  aids  of  analysis, 
and  of  systematic  arrangement.  It  is  on  occa* 
sions  of  this  sort  that  the  force  of  a  strong  mind 
is  to  be  displayed,  or  art  is  to  be  made  to 
supply  its  place,  in  analyzing  the  evidences  of 
the  title ;  bringing  them  into  a  regular  series 
of  dates ;  so  that  each  part  may  appear  in  its 
proper  order,  and  illustrate,  and  explain,  and 
give  consistency  to  the  other  parts. 

This  may  be  done  either  by  taking  the  names 
of  the  several  grantors,  &c.  and  setting  under 
the  heads  afforded  by  their  names,  a  succinct 
history  of  the  transactions  in  which  the  grantors 
respectively   have  been  engaged.      Thus  the 
analysis  will  be   a  species   of  pedigree.     The 
statement  may  be  in  this  form  : 
A  became  seised  as  the  heir  of  B : 
He  settled  the  estate  on  his  marriage  with  C : 
But  previous  to  his  marriage  he  made  a  mort- 
gage to  D : 

Prior  to  this  mortgage  he  confessed  a  judg- 
ment to  E. 
Or  a  new  arrangement  may  be  given  to  the 
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dates.  In  that  mode  the  dates  should  be  taken 
in  the  order  of  time.  They  may  be  minuted 
as  they  occur^  and  spaces  may  be  left  for  inter- 
mediate transactions. 

Thus,  1791, 

1792,  the  will  of  By  who  devised  to 

1793, 

1794, 

179^*  ^  settled  on  his  marriage  with  C. 

And  then  the  other  dates  should  b^  filled  up 
with  different  transactions,  placing  them  under 
their  proper  dates. 

This  is  frequently  necessary  in  investigating 
a  title,  for  the  purpose  of  ascertaining  whether 
tho  freehold  was  vested  in  the  person  by  whom 
a  common  recovery  was  suffered.  It  is  tlso 
necessary  for  the  purpose  of  ascertaining  in 
whom  of  several  persons,  the  legal  estate  is 
vested ;  and  whether  a  will,  or  republication 
of  a  will,  was  prior  or  subsequent  to  the 
purchase. 

Titles  also  are  frequently  rendered  intricate 
by  showing  mortgage  after  mortgage ;  so  that 
the  equity  of  redemption  is  mortgaged,  and  a 
new  equity  of  redemption  arises  out  of  each 
successive  mortgage. 

In  this  case,  whether  the  iacts  are  disclosed 
by  separate  and  independent  deeds,  or  from 
recitals,  the  more  convenient  arrangement  of 
analyzing  the  title  is,  to  digest  the  evidence 
under  different  heads,  so  as  to  show, 

1st,  The  title  to  the  legal  estate  : 
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2dly9  The  title  to  each  successive  mortgage  ; 
giving  a  distinct  head  to  each  mortgage : 

And  lastl J,  the  title  to  the  equity  of  redemp« 
tion. 

And  when  any  of  the  mortgages  are  for  years, 
they  should  be  placed  under  that  part  of  the 
arnngement,  which  is  appropriated  for  showing 
the  subsequent  deduction  of  the  title  under  the 
terms,  distinct  from  the  inheritance. 

But  these  points  will  be  more  properly  in- 
sisted on,  in  showing  the  mode  of  analyzing  the 
title,  and  drawing  the  necessary  conclusions 
from  the  abstract. 

Sometimes  recitals  are  introduced  for  the 
purpose  of  correcting  a  mistake  in  some  former 
deed,  as  that  a  person  supposed  to  be  heir  was 
not  in  &ct  the  heir ;  or,  that  the  person  alleged 
to  have  died  intestate,  did,  in  point  of  fact, 
make  a  will ;  or,  that  a  person  supposed  to  have 
made  a  will,  did,  in  point  of  fact,  die  intestate; 
either  by  reason  of  insanity,  infancy,  revocation 
of  the  will,  or  the  like. 

As  often  as  this,  or  the  like  occurrence  takes 
place,  the  mind  should  be  satisfied,  either  from 
the  length  of  time  which  has  elapsed,  and  from 
a  possession  consistent  with  this  state  of  facts, 
that  the  facts,  as  corrected,  are  true ;  or  there 
should  be  direct  and  distinct  evidence  of  them; 

And  as  soon  as  he  has  satisfied  himself  res- 
pecting the  real  state  of  the  facts,  he  should 
discard  from  his  mind,  and  from  his  analysis, 
if  any,  those  circumstances  of  the  title  which 
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in  reality  have  no  existence  ;  and  when  the  facts 
merely  explain  certain  circumstances  of  the 
title,  and  give  a  variation  to  them  ;  as  that  Af 
a  married  woman,  seised  in  tail,  died,  leaving  a 
husband  tenant  by  the  curtesy^  so  that  a  re- 
covery suffered  by  her  son,  the  issue  in  tail,  was 
voidable  for  want  of  a  good  tenant  to  the  writ 
of  entry ;  the  variance  should  be  noticed,  for  the 
purpose  of  arriving  at  a  correct  conclusion  on 
the  precise  state  of  the  title,  as  it  is  thus  varied. 

These  observations  also  belong  to  that  part 
of  this  subject,  which  proposes  to  show  the 
analysis  of  the  abstract. 

The  next  part  of  the  abstracted  deed  to  which 
attention  is  to  be  paid,  is  the  recital  of  the  con" 
tract  or  agreement  between  the  parties  to  the 
deed. 

In  equity,  this  is  a  material  part  of  the  deed, 
as  often  as  it  expresses  the  particulars  of  the 
agreement,  and  discloses  the  object  of  the 
parties ;  for  if  the  operative  part  of  the  deed 
vary  in  substance,  and  by  mistake,  from  the  . 
agreement,  the  legal  operation  of  the  deed  will 
be  corrected  by  a  court  of  equity,  and,  in  that 
court,  reformed  by  the  agreement. 

So  also  if  the  deed  be  executed  in  pursuance 
of  articles,  whether  these  articles  are  recited, 
or  there  is  merely  a  general  reference  to  them, 
the  deed  will,  in  equity,  be  made  conformable  to 
the  articles  as  far  as  the  deed  varies  from  them. 

This  occurs  more  particularly  when  there  are 
articles  for  a  settlement ;  and  a  settlement,  though 
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before  ma rriage,  is  professed  to  be  made  in  pur- 
suance of  the  articles,  or  is  made  after  marriage, 
without  any  reference  to  the  articles,  but  Mrhen 
some  of  the  parties  were  disqualified  to  consent 
to  any  alteration. 

The  cases  on  this  subject  are  collected  by 
Mr.  Feame  in  his  Essay  on  Contingent  Re- 
mainders. 

And  the  distinctions  are  given  in  the  note 
by  Mr.  WatkinSj  introduced  into  the  first 
volume  of  this  work. 

The  next  part  of  the  deed  is  the  con- 
sideration. 

At  the  common  law  no  consideration  was  re- 
quisite to  the  validity  of  any  deed.  Equity  alone 
made  the  distinction  between  deeds  which  were 
voluntary,  and  deeds  which  were  founded  on 
a  valuable  consideration  ;  and  from  the  rules  of 
equity  adopted  by  the  law,  no  bargain  and  sale 
can  be  good,  unless  it  be  founded  on  a  consider- 
ation of  money,  or  money ^s  worth ;  as  a  horse, 
rent,  and  the  like ;  and  a  covenant  to  stand 
seised  cannot  be  good,  unless  it  be  founded  on 
a  consideration  of  blood  or  marriage. 

But  it  is  not  necessary  that  the  consideration 
of  blood,  marriage,  &c.  should  be  expressed  in 
the  deed. 

It  is  sufficient  that  the  consideration  exists  ; 
and  when  it  exists,  it  may  be  averred  in  plead- 
ing, and  given  in  evidence. 

So  a  bargain  and  sale  may  be  good,  although 
no  pecuniary  consideration  be  expressed  in  the 
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deed ;  but  in  that  case  the  consideration  must 
be  proved,  in  order  to  support  the  deed,  as  a 
bargain  and  sale. 

When  a  pecuniary  consideration  is  expressed 
in  the  deed,  the  language  of  the  instrument, 
isrith  a  view  to  the  legal  efiect  of  the  deed,  is, 
(except  as  against  creditors,  purchasers,  &c.  im* 
peaching  it  for  fraud)  conclusive;  and  it  is 
immaterial  whether  the  consideration  has  or  has 
not  been  paid;  except  so  far  as  there  may,  in 
transactions  of  a  modem  date,  be  a  Hen  for  the 
purchase-money,  because  it  has  not  been  paid. 

As  against  creditors,  purchasers,  for  a  valuable 
consideration,  &c.  impeaching  a  deed  for  fraud, 
there  must  be  actual  proof  that  the  consideration 
was  paid.  This  is  equally  the  rule,  whether 
the  deed  be  to  operate  as  a  bargain  and  sale, 
or  as  a  covenant  to  stand  seised,  or  in  any 
other  miode. 

And  when  a  deed  requires  a  consideration 
to  support  it,  care  should  be  taken  that  that 
consideration  existed  ;  and  if  the  deed  be  not 
complete  on  the  face  of  it,  the  fact  should  be 
supplied  by  extraneous  evidence ;  at  least  this 
observation  is  to  be  applied  to  deeds  of  a  modern 
date« 

And  it  is  to  be  observed,  that  although  a 
bargain  and  sale  may  be  good  at  law,  merely 
because  it  expresses  to  be  made  in  consideration 
of  a  sum  of  money,  though  in  fact  that  sum 
was  never  paid ;  yet  a  covenant  to  stand  seised 
will  not  be  ^ood  from  the  mere  circumstance 
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that  it  professes  to  be  made  in  consideration  of 
blood,  &e.  if,  in  point  of  fact,  as  in  the  case  of 
a  bastard,  there  be  not  any  blood  between  the 
parties ;  at  least  no  blood  recognised  by  law. 

In  this  part  of  the  deed  also  the  receipt 
of  the  money  is  usually  acknowledged,  and  a 
discharge  for  the  same  is  introduced. 

As  between  the  parties,  this  clause  is  con- 
clusive at  law.  In  equity  it  is  considered  merely 
as  a  formal  part  of  the  deed,  and  therefore  that 
court  looks  to  the  receipt  usually  indorsed  on 
the  deed,  as  the  eflectual  and  essential  discharge. 
In  a.  transaolion  of  modern  date,  unless  a  receipt 
be  indorsed  on  the  deed ;  or  if  indorsed,  unless  it 
be  signed  ;  this  omission  is  presumptive  notice 
that  the  purchase-money  has  not  been  paid,  and 
imposes  on  a  future  purchaser  the  necessity  of 
requiring  evidence  of  payment  of  the  money, 
or  obtaining  a  receipt  or  discharge  for  the  same, 
from  the  person  to  whom  it  ought  to  have  been 
pmd,  or  from  his  representatives. 

This,  however,  is  of  absolute  necessity  only 
in  transactions  of  a  recent  date. 

In  titles  depending  on  ancient  deeds,  as  deeds 
made  twenty  years  ago,  or  upwards,  when  the 
possession  has  been  enjoyed  under  the  deed, 
the  time  whioh  has  elapsed,  coupled  with  the 
possession,  furnishes  the  presumption  that  the 
purchase-money  was  paid  at  the  date  of  the 
deed. 

Also,  when  the  transaction  assumes  a  form 
which  expresses  that  the  consideration  had  been 
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previously  paid,  and  all  accounts  settled^  as  in 
the  instance  when  mortgage-money  is  paid  at 
one  time,  and  a  re-conveyance  is  taken  at  a 
subsequent  period  ;  or  when  the  purchase- 
money  is  paid  before  a  conveyance  is  taken ;  in 
these  and  the  like  cases  the  recital,  or  expres- 
sions in  the  body  of  the  deed,  are  sufficient 
evidence  of  the  fact ;  and  the  want  of  an  in- 
dorsed receipt  may  be  safely  disregarded. 

It  often  happens  that  it  is  essential  to  the 
equitable  title,  that  the  consideration  should 
have  been  paid  in  a  particular  manner,  or  to 
particular  persons,  either  for  the  purpose  of  per- 
forming a  trust,  executing  a  power,  or  obtaining 
a  discharge  from  an  encumbrance. 

As  often  as  this  occurs,  it  is  of  the  first 
importance  to  take  care  that  the  purchase- 
money  has  been  paid  into  the  hands  of  the 
persons  who  were  competent  to  receive  the 
same ;  and  to  give  an  effectual  discharge,  so  as 
to  exonerate  the  lands  from  the  encumbrance. 

Such  payment  must  have  been   made  bond 

Jide  and  substantially.      A  mere  formal   and 

colourable  payment  will  not  be  supported,  but 

will  be  deemed  fraudulent  against  third  persons 

who  are  interested  (hj. 

In  this  place  it  will  be  proper  to  remark  that 
as  often  as  there  is  a  trustee  for  sale,  and  he  is 
authorized  to  give  discharges  for  the  purchase- 
money,  this  provision  must  be  read,  as  relevant 

(h)  Doe  and  Martin,  4  Term  Rep.  39. 
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only  between  the  parties ;  and  not  to  affect  the 
interest  of  any  third  person,  or  prior  encum- 
brancer. 

As  against  them,  the  receipts  of  the  trustees 
will  not  be  of  any  avail,  by  force  of  this  provision 
of  the  deed.  For  that  reason,  the  money  due  to 
these  encumbrancers,  should  be  paid  either  to 
them  individually,  or,  if  it  should  be  paid  to  the 
.  trustees,  it  should  be  at  the  instance,  and  under 
the  direction  of  the  encumbrancers. 

Sometimes  also  it  occurs  that  the  trustees 
and  the  cestui  qtie  trusts  are  parties ;  and  the 
cestui  que  trusts  are  absolutely  entitled  to  the 
money. 

Two  modes  of  practice  are  observed  under 
these  circumstances : 

Some  pay  the  money  to  the  trustees,  to  be 
held  by  them  upon  the  trusts,  &c.  of  the  deed, 
or  will,  or  act  of  parliament,  under  which  they 
became  trustees ;  a\id  this,  as  far  as  the  pur- 
chaser  is  concerned,  is  the  more  regular  and 
safe  mode ;  while  others  apply  the  purchase- 
money,  in  payment  to  the  persons  supposed  to 
be  entitled  to  the  money ;  and  this  will  be  suffi- 
cient, so  as  care  be  taken  to  see  that  the  money 
has  been  placed  in  the  hands  of  the  persons 
entitled  to  receive  and  give  discharges  for  the 
same. 

This  is  the  more  eligible  mode  for  a  trustee, 
since  it  settles  the  account  as  between  him  and 
the  cestui  que  trust ;   or  rather  renders  it  un- 

VOL.  III.  c 
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necessary  tx)  carry  this  sum  to  account  between 
them. 

On  sales  under  the  direction  of  the  court  of 
chancery,  that  court  prescribes  the  mode  in 
which  the  money  shall  be  paid ;  as  lato  the 
bank,  &c.  or  into  the  hands  of  a  particular 
trustee,  mortgagee,  &c. 

Acts  of  parliament  for  the  sale  of  trust 
estates  usually  direct  the  mode  of  applying  the 
purchase-money. 

On  these  and  the  like  occasions,  it  is  in- 
cumbent on  the  purchaser  to  see  that  the  money 
has  been  applied  in  the  manner  prescribed  by 
the  decree,  or  by  the  act ;  and  that  the  direc* 
tion  for  application  was  warranted,  from  the 
circumstance  of  its  being  obligatory  on  the 
persons  who  were  interested*  by  their  having 
been  parties  to  the  suit  in  chancery,  «r  by  their 
having  been  bound  by  the  enacting  part  of  the 
act,  without  any  reservation  of  their  interest  by 
the  saving  clause  usually  added  at  the  end  of 
private  acts  of  parliament.  At  least,  care  should 
be  taken  that  such  persons  as  were  not  bound  by 
the  decree,  or  by  the  act,  have  consented  to  the 
application  of  the  money,  by  being  parties  to 
the  conveyance ;  or  that  their  interests  have, 
by  some  ot^r  means,  been  extinguished  or 
released. 

In  this  case,  as  in  all  other  cases  of  the  like 
sort,  which  depend  rather  on  exlraiieouB  facts 
than  on  the  internal  evidence  of  the  deed,  tlie 
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proper  eautioo  ia  against  beij)g  misled  by  the 
language  of  the  deed*  The  fact  to  which  the 
deed  refers  should  be  investigated,  unless  such 
investigation  be  dispensed  with,  as  it  is  in  most 
trust  deeds  of  modern  date,  by  a  provision 
that  the  receipts  of  the  trustees  shall,  as  to  those 
persons  for  whom  they  are  intrusted,  be  a  suffix* 
cient  discharge. 

The  object  to  be  kept  in  view  in  this  part  of  the 
abstract  is  to  have,  or  to  call  for,  that  species 
of  evidence  which  will  enable  the  purchaser  to 
defend  hioiself  in  equity,  should  his  title  be 
disputed  ;  aad  ^o  to  satisfy  a  future  purefaaser 
that  the  title  is*  in  this  particular,  correct. 

The  learning  on  this  subject  will  be  best 
acquired  by  studying  the  rules  of  evidence/ 
No  books,  indeed,  are  of  greater  importance 
to  the  conveyancer  than  those  which  treat  of 
evidence,  and  exhibit  its  rules ;  since,  in  every 
act  which  comes  under  his  notice,  he  must 
apply  these  rules.  Beisides,  no  subject  in  the 
law  is  better  calculated  to  enlarge  the  mind,  to 
correct  the  judgment,  or  asaist  towards  just 
conclusions,  than  the  books  which  contain  the 
rules  and  principles  on  which  the  law  of  evi*- 
dence,   in  effect,   the   investigation   of  truth, 

depend* 
Treatises  on  evideiice,  connected  as  they  are 

with  the  law  of  pleadings  may  be  considered  as 
tb^j^oper  aiidbestA>undalionof  le^knowledge« 
Tbef  exhibit  the  rulei  for  the  application  of  the 

c  2 
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law  to  facts,  and  to  the  operation  of  deeds ;  and 
"  for  the  conduct  of  the  legal  understanding/* 

Nor  will  it  be  useless,  perhaps,  to  observe, 
that  to  the  conveyancer,  or  general  lawyer,  the 
rules  of  Locke  on  the  conduct  of  the,  human 
understanding  will  be  useful  to  assist  him  in 
forming  a  correct  habit  of  study. 

In  this  part  of  the  deed,  the  grantors,  &c.  are 
to  be  named.  Before  any  conclusion  is  to  be 
drawn  on  the  effect  of  the  deed,  it  should  be 
ascertained  as  a  fact,  that  the  several  persons 
named  as  parties  have  duly  executed  the  deed, 
otherwise  the  abstract  should,  as  to  the  persons 
^  who  have  not  executed  the  deed,  be  read  as  a 

'  dead  letter  ;  and  the  title  should,  in  that  case, 

be  treated  as  in  the  same  state  as  if  these  persons 
had  not  been  named  as  parties. 

So  when  a  deed  professes  to  be  made  in 
exercise  of  a  power,  and  it  states  an  observance 
of  the  circumstances  of  the  power,  the  language, 
though  formal,  is  not  conclusive. 

For  that  reason,  before  it  is  assumed  as  a 
fact  that  the  deed  is  duly  executed  according 
to  the  power,  care  must  be  taken  that  it  has 
those  external  circumstances,  as  signature, 
sealing,  attestation,  delivery,  &c.  which  are 
essential  to  the  valid  exercise  of  the  power. 

In  the  cited  case  of  WriglU  v.  Wakefordj  in 
chancery  and  the  common  pleas,  the  mode  of 
exercising  the  power  was  correct  in  the  body 
of  the  deed.    The  defect  was  in  the  attestation <r 
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It  did  not  express  the  facts  which  were,  by  the 
language  of  the  power,  rendered  essential  to  the 
valid  exercise  of  the  power. 

Though  the  name  of  the  grantor  be  omitted, 
it  may  be  supplied  in  construction,  when,  from 
the  context,  there  is  pregnant  proof,  showing 
who  was  intended  to  be  the  grantor  (ij . 

The  next  step  in  the  abstract  is  the  form 
of  the  words,  of  grant. 

With  these  words  should  be  combined  the 
consideration,  whether  the  deed  is  sufficient  to 
produce  the  effect,  which  will  carry  on  the 
deduction  of  the  title,  in  a  regular  manner. 

Formerly  particular  words  were  considered 
necessary  to  the  operation  of  particular  deeds 
(k)  ;  but  at  this  day  a  more  liberal  rule  pre- 
vails; and  any  words  which  show  an  intention 
to  transfer  an  estate,  or  to  exercise  a  power,  will 
be  allowed  to  have  the  operation  which  will  make 
them  effectual,  if  the  other  circumstances  concur 
which  are  by  law  required  to  the  operation  of 
the  deed,  in  this  form. 

This  is  a  consequence  of  the  rule  propounded 
by  Shep.  in  his  Touchstone  (l)^  that  the  con- 
struction be  such  as  the  whole  deed,  and  every 
part  of  it,  may  take  effect ;  and  as  much  effect 
as  may  be*  for  that  purpose  for  which  it  is  made ; 
so  as  when  it  cannot  take  effect  according  to 
^e  letter,  it  be  construed  so  as  it  may  take 

(i)  sd  Vol.  of  Practice  of  ConreyanciDg,  43^  • 

(iJ  1  Inst.  301  b. 

(Ij  Chap.  E3q>osition  of  Deeds,  84, 

*         C   3 
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some  effect  or  other ;  verba  debent  intelUgi  cum 
ejffectu ;  and  benigne  facienda  interpretationes  ut 
res  magis  valeat  quam  pereat. 

Thi«  is  a  rule  both  in  law  and  equity  (m). 

The  maxim  of  cum  quod  ago,  nan  valet  ut  agOf 
vcUeat  quantum  vakre  potest,  is  applicable  to  the 
second  branch  of  this  rule  (n). 

This  doctrine  of  cy  pres  is  frequently  resorted 
to  in  the  construction  of  wills.  The  deduc- 
tion from  the  same  rules,  shows  that  when  there 
is  a  general  and  also  particular  intention,  and  the 
particular  intention  cahnot  take  efiect,  the  words 
shall  be  so  construed  ^  as  to  give  effect  to  the 
general  intention 

It  is  now  settled,  that  a  deed  in  the  form  of 
a  grant  may  operate  as  a  re-lease,  or  as  an  ap-> 
pointment ;  or,  vice  veria,  a  deed  in  the  form 
of  an  assignment  may  operate  as  an  under- 
lease ;  and  an  instrument  in  the  form  of  a  lease 
iMiV  amount  to  an  assignment. 

A  deed  in  the  form  of  a  bargain  and  sale 
may,  cateris  paribus,  operate  as  a  covenant  to 
stand  seised  to  uses ;  and  an  instrument,  im- 
porting to  be  a  covenant  to  stand  seised  to 
u6es,  may  be  used,  ceteris  paribus,  as  a  bargain 
and  sale ;  or  it  should  seem  it  may  operate 
as  a  grant. 

Sd  An  instrument  in  the  form  of  a  grant 
may  operate  as  a  surrender ;  and  it  was  ruled 

Cm  J  per  L.  C.  Pairker  ;  i  P.  W.  457. 

fnj  ^oc  V.  Tranmer;  9  Wilson,  75,  and  Vi^iUes,  682. 
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by  Lord  Kenyonj  at  the  Stafford  assizes,  that 
an  instrument  in  the  form  of  a  surrender  might 
operate  as  a  covenant  to  stand  seised  to  uses. 

On  principle,  a  deed  in  any  form  may,  with 
the  concurrence  of  those  circumstances  which 
are  required  by  law,  operate  in  a  manner  quite 
different  from  its  import,  if  this  be  necessary  to 
efiectuate  the  intention. 

To  this  rule  there  is  one  exception :  No  deed 
can  operate  as  an  exchange  unless  it  has  the 
words  "  in  exchange  (oj.'* 

Although  this  indulgence  is  allowed  to  the 
intention  of  the  parties,  and  their  words  are 
construed  thus  favourably,  care  must  be  taken 
that  there  are  those  circumstances  without 
which  the  deed  cannot  operate  in  the  mode 
required :  for  example  ;  no  instrument  can 
operate  as  a  feoffment  without  livery  of  seisin ; 
no  instrument  can  operate  as  a  grant,  unless 
the  subject,  either  from  its  own  nature,  as  a 
rent,  or  from  its  relative  quality,  as  a  reversion 
or  remainder,  lies  in  grant. 

No  instrument  can  operate  as  a  covenant  to 
stand  seised  unless  there  exist  the  consideration 
of  blood  or  marriage. 

And  no  instrument  can  operate  as  a  bargain 
and  sale  under  the  statute  of  uses  and  enroll- 
ments, unless  there  be  a  consideration  in  money 
or  money^s  worth,  nor  unless  there  be  enrolment 

in  due  time. 

Again,   no   instrument    can   operate  as   an 

Co)  Peri.  §  353,  i.Inst,  50.    Shep.  Touchst-  at9. 
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appointment  unless  a  power  be  existing ;  nor 
unless  the  circumstances  of  the  power  be 
pursued. 

No  instrument  can  operate  as  a  surrender, 
unless  it  be  made  to  the  person  who  has  the 
next  vested  estate  in  reversion  or  remainder ; 
and  that  estate  be  as  large  as,  or  larger  than, 
the  estate  to  be  surrendered. 

No  instrument  can  operate  as  a  release  of 
right,  unless  it  be  made  to  a  person,  or  one  of 
the  persons,  in  whom  the  estate  resides,  subject 
to  that  right. 

Nor  can  an  instrument  operate  as  a  release, 
or  as  a  confirmation,  in  enlargement  of  an  estate, 
unless  there  be  a  particular  estate  capable  of 
enlargement. 

Care  also  must  be  taken  that  the  words  of 
grant  proceed  from  those  persons  who,  as  Well 
from  the  circumstances  of  their  person,  as  from 
the  circumstances  of  their  ownership,  right  or 
title,  are  competent  to  do  the  act  on  which 
reliance  is  to  be  placed* 

On  this  subject,  the  alphabetical  table  of 
heads  should,  when  added,  be  consulted,  as  cir- 
cumstances may  require ;  or  the  research  should 
be  extended  into  those  books,  which  treat  more 
copiously  of  the  subject. 

In  this  part  of  the  abstract  there  are  several 
rules  of  law  on  which  the  mind  should  be  exer- 
cised, and  which  must  continually  be  called 
to  the  aid  of  the  person  who  would  judge 
correctly. 
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The  first  rule  is,  nemo  potest  plus  Juris  in  alium 
iransferre  quam  ipse  habet. 

Secondly,  No  man  can  grant  that  which  he 
hath  not.  Qui  non  habet  ilk  non  dot.  Quod 
meum  est^  sine  facto  sive  defectu  meoj  amtti  vel  in 
ahum  transferri  non  potest. 

The  first  rule  applies  to  rightful  conveyances 
only.  The  grant  of  a  tenant  for  life,  though 
importing  to  pass  the  fee,  will  pass  no  more  than 
his  estate  for  life. 

So  if  there  be  two  joint-tenants,  a  grant  or 
a  lease  by  one  of  them  will  operate  only  on  his 
moiety. 

So  when  there  are  two  joint-tenants  of  a  right, 
or  a  right  belongs  to  one  person  for  life,  to 
another  in  tail,  &c.  a  re-lease  by  one  of  them 
will  operate  only  to  the  extent  of  his  share,  or 
his  interest. 

But  this  rule  does  not  apply  to  wrongful  con- 
Teyances  or  tortious  acts ;  and  therefore  tenant 
in  tail  may  discontinue,  and  thus  convert  his 
estate-tail,  and  the  remainders  and  reversion, 
into  a  right,  and  acquire  a  fee-simple  depending 
on  a  new  title,  viz.  a  title  by  discontinuance. 

So  a  tenant  for  life,  or  other  person  in  posses- 
sion, may  by  livery  of  seisin  make  a  feoffment  in 
fee,  or  lease  or  gift,  and  by  that  means  devest  the 
seisin,  and  acquire  a  new  title  by  force  of  the 
feoffment,  &c.  subject  to  the  ancient  right,  till 
that  right  shall  be  barred  or  released. 

2dly,  A  grant  by  a  person  who  has  no  estate, 
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as  by  an  iieir  in  the  life-time  of  the  ancestor, 
will  not  pass  any  estate  (o) . 

So  if  a  person,  supposing  himself  to  have  a 
reversion  or  remainder,  were  to  grant  the  lands, 
or  a  reversion  or  remainder,  yet,  if  in  point 
of  fact,  the  reversion  or  remainder  was  in  some 
other  person,  and  not  in  him,  the  grant  would 
be  merely  void  as  to  this  reversion  or  re-^ 
mainder. 

The  second  rule  also  applies  to  rightful  convey* 
ances,  Mch  as  grants,  and  the  like.  It  admits, 
that  by  the  force  of  livery  of  seisin^  or  by  entry, 
and  those  other  means  which  create  adverse  titles, 
as  disseisin,  a  new  seisin  may  be  acquired,  and 
that  seisin  transferred,  subject  nevertheless  to 
the  former  ^ght. 

Hie  learning  of  estoppels  will  also  occur  as 
a  means  of  binding  future  rights  and  titles. 

In  this  part  of  the  abstract,  attention  should 
be  paid  to  see  that  persons  clothed  with  trusts, 
&c.  act  under  the  direction,  or  with  the  con<- 
sent  of,  the  persons  whose  consent  is  necessary 
to  the  completion  of  the  equitable  title. 

In  general  the  cestui  que  trusts,  as  well  as  the 
trustees,  are  grantors.  This  is  a  formal,  but  not 
a  necessary,  circumstance  of  the  deed. 

It  will  be  sufficient  that  the  trustees  should 
act  under  the  direction  and  with  the  consent  of 
the  cestui  que  trusts.  Such  direction  or  consent 
will  be  an  effectual  alienation  of  their  equitable 

(o)  Hob.  p.  45.    3  Term  Rep.  365.  Supra,  2  vol.  sio. 
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interest,  except  that  if  there  be  any  entail  of  the 
equitable  estate,  that  entail  must  be  barred  by 
the  modea  prescribed  by  the  rules  of  equity,  in 
analogy  to  the  rules  of  law  ;  and  either  by  fine 
or  common  recorery,  ficcording  to  the  circum- 
stances of  the  title. 

But  if  a  trustee,  by  the  direction  of  his  cestui 
fue  trust,  should  convey  to  C  D,  and  a  recovery 
should  afterwards  be  suffered  by  cestui  que  trust 
in  tail,  in  which  C  D  should  be  named  tenant, 
and  the  cestui  que  trust  in  tail  be  vouched  and 
vouch  over,  this  would  be  a  good  recovery,  on 
the  groimd  that  C  is  tenant  of  the  equitable  free- 
hold, notwithstanding  there  was  not  any  formal 
conveyance  made  to  him  by  the  cestui  que 
trust. 

.  The  next  part  of  the  deed  is  the  name  of  tlie 
grantee;  to  express  to  whom  the  grant  is 
made. 

In  some  cases  (p)j  the  Court  seems  to  have 
been  of  opinion,  that  a  grant  would  be  void 
unless  the  grantee  was  named  in  this  part  of 
the  deed.  It  is  now  settled,  that  a  grunt  will 
be  good  under  an  habendum  to  the  grantee; 
although  he  be  not  named  in  the  granting  paft 
of  the  deed  (q). 

And  in  one  case,  Spivey  v.  Tapham  (t)^  al- 
tiiottgh  the  grant  was  made  by  mistake  to  C,  Ash 

(p)  Sustard  V.  CouUery  Cro.  Eliz.  903. 
(qj  1  Inst.  7  a ;  Shep.  Touch.  75 ;  Edes  r.  Lambert^  Msy's 
Bepb  s8» 
(r)  3  East  115. 


28  ON  titles: 

bendum  to  J3,  it  was  held  sufficient  to  convey  the 
parcels  to  J3 ;  and  it  seems  to  have  been  the  opi- 
nion of  the  court,  that  the  words  in  the  granting 
part,  viz.  to  C,  might  be  rejected  as  surplusage. 
In  a  case  of  this  description,  the  court 
must  collect  the  intention  from  the  context ; 
for,  without  a  context  disclosing  the  inten- 
tion, it  is  more  than  probable  that  a  grant  to 
one,  habendum  to  another,  would,  indepen- 
dently of  special  circumstances,  be  deemed 
void  for  uncertainty;  at  least  the  possibility 
of  such  a  determination  should  be  contem- 
plated. 

By  this  clause  also  there  may  be  a  limitation 
of  the  estate  ;  and  this  part  of  the  deed  may 
have  operation,  notwithstanding  a  subsequent 
habendum. 

The  rules  on  this  subject  will  be  noticed  in 
considering  the  effect  of  an  habendumy  and  its 
influence  on  the  title,  as  far  as  it  depends  on  the 
particular  deed  in  question. 

In  releases  preceded  by  a  lease  for  a  year,  in 
short,  in  releases  made  in  enlargement  of  an 
estate,  a  recital  of  the  lease  for  a  year  is,  for 
the  most  part,  introduced  into  this  part  of  the 
deed. 

In  general  the  conveyancer  looks  to  the  lease 
for  a  year  itself,  as  the  essential  evidence  of  its 
existence,  and  of  its  being  correct  in  point  of 
form. 

It  sometimes  happens  that  the  lease  for  a 
year  is  lost ;  and  it  becomes  material  to  con- 
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sider  whether  there  be  that  evidence  of  the 
title  on  which  reliance  may  be  safely  placed. 

In  some  cases  no  lease  for  a  year  is  requisite, 
although  the  practice  may  be  to  convey  by 
lease  and  re-lease ;  for  instance,  a  person  who 
has  a  reversion  or  remainder  may  convey  by 
grant,  without  any  previous  lease  for  a  year ; 
so  that  when  there  is  clear  and  distinct  evidence 
that  the  grantor  had  a  reversion  or  remainder ; 
for  example;  a  reversion  or  remainder  expectant 
on  an  estate  for  life,  or  expectant  on  a  tecjn  for 
years,  granted  to  the  occupier  or  a  stranger ;  or 
on  a  term  for  years  vested  in  trustees  to  attend 
the  inheritance ;  the  instrument  in  the  form  of  a 
re-lease  may  be  safely  relied  on  as  a  grant. 

Also,  as  to  lands  in  Ireland,  the  recital  of 
the  lease  for  a  year  is,  by  act  of  parliament  of 
that  country,  made  conclusive  evidence  of  the 
existence  of  the  lease  ;  and,  in  point  of  fact,  no 
lease  for  a  year  is  executed. 

Also,  in  some  of  the  West  India  islands, 
particularly  in  Jamaica^  no  lease  for  a  year  is 
required  by  the  laws  of  the  island ;  and  for 
that  reason  it  is  never  used,  or  even  recited,  by 
the  most  skilful  practitioners. 

Also,  as  between  the  parties,  the  recital  of 
the  lease  for  a  year  is  evidence  that  it  existed ; 
and  so  &r  this  clause  has  its  use  (r). 

But  it  is  doubted  whether  such  recital  will 
be  evidence  against  the  issue  id  tail,  or  against 

(r)  Phaiips'  Erid.  410. 
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strangers,  including  those  in  reversion  or 
remainder ;  and  for  tliat  reason  no  reliance  can 
be  placed  on  the  recital  when  the  intended  lease 
i$  essential  to  the  validity  of  a  recovery ;  but  even 
in  this  case,  it  should  seem  that  the  recital  is 
evidence  ;  or  at  all  events,  after  the  lapse  of  fi 
considerable  period,  the  lease  and  re-lease  may 
be  pleaded  as  such,  and  the  jury  no  doubt 
would,  from  the  recital,  presunoe  and  find  the 
exbtence  of  the  lease  lor  a  year.  The  objection 
against  the  admissibility  of  the  recital  in  evi- 
dence ia,  that  the  issue  in  tail,  and  persons  in 
reversion  and  remainder,  cannot  be  bound  by 
estoppel.  The  position  is  true.  A  doubt,  however, 
is  entertained  of  its  application.  It  is  on  the 
footing  of  evidence,  and  not  on  the  ground  of 
estoppel,  that  the  recital  is  used ;  and  it  should 
seem  that  whatever  is  evidence  as  against  the 
tenant  in  tail,  would  be  evidence  against  the 
issue  in  tail,  and  those  in  reversion  or  re^ 
mainder. 

For,  as  these  persons  may  be  bound  by  the 
alienation  of  tenant  in  tail^  it  is  fit  that  such 
things  as  are  evidence  against  the  tenant  in 
tail  himself,  should  be  evidence  against  th^ 
issue  in  tail,  and  the  persons  entitled  in 
reversion  or  remainder  expectant  on  his  estaJte. 
Besides,  after  twenty  years  possession  by  a 
purchaser,  the  recovery  is  evidence  of  a  good 
tenant  to  the  writ  of  entry^  when  the  deeds 
are  lost,  or  cannot  be  found  :  and  the  loss  of  a 
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lease  for  a  year  rray,  under  these  circumstances, 
be  immaterial  ($) .  The  decree  was  against 
a  purchaser,  objecting  to  the  title  on  account 
of  the  loss  of  the  lease  for  a  year. 

Next  in  order  follows  the  description  of  the 
|Kirce&. 

The  points  to  which  attention  is  to  be  paid 
respecting  them,  ate,  that  the  lands  in  question 
are  comprised ;  and  that  the  description  is 
sufficient  in  point  of  law  to  pass  them. 

The  learning  respecting  the  parcels  will  be 
found  in  Shtp.  Touch,  chap.  Grants,  and  Com. 
Dig.  title  Cirants. 

Fom  these  books  may  be  collected  what 
property  may  pass  by  particular  names,  and 
what  errors  in  the  circumstances  of  description, 
will  be  fatal. 

The  general  rules  to  be  observed  respecting 
the  parcels,  are,  that  the  description  should  be 
true,  and  that  it  must  be  certain  or  capable  of 
certainty ;  for  if  it  be  altogether  uncertain 
the  grant  will  be  void ;  as,  if  a  man  has  two 
manors  oi  the  name  of  A^  the  grant  of  the 
manor  of  A^  generally,  without  any  circum* 
stances,  or  extraneous  evidence  by  which  it 
Buy  be  identified,  will  be  void  for  uncertainty. 

Bot  some  grants  uncertain  in  themselves 
may  be  rendered  certain  by  election,  as  a  grant 
of  twenty  acres  of  land,  parcel  of  a  close  of 
one  hundred  acres ;  and  in  this  case  nothing 
passes  till  election ;  or  they  may  be  rendered 

(s)  Hohnes  v.  AUtbiCy  i  Maddox's  Rep.  551. 
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certain  by  averment,  and  by  levidence  in  sad* 
port  of  the  averment. 

Also,  when  there  is  a  sufficient  description, 
an  error  in  an  additional  circumstance  of  de- 
scription will  not  vitiate ;  for  falsa  demonstratio 
turn  nocet ;  again,  utile  per  inutile  nan  vitiatur : 
and  lands  or  other  property  may  pass  by  a 
reputed  name,  although  the  name  be  not  true 
in  point  of  law ;  thus  lands  usually  denomi- 
nated a  manor,  may  pass  by  the*  name  of 
a  manor  (s) ;  and  the  description  may  be 
changed  by  circumstances  ;  thus,  that  which  is 
a  garden  to  day,  may  be  properly  denominated 
a  close  of  pasture  at  a  future  period,  when  it  is 
converted  into  grass. 

Also^  that  which  was  formerly  a  close  may, 
from  its  present  state,  be  denominated  a  garden ; 
and  a  toft,  or  a  vacant  piece  of  ground,  &c.  may 
become  the  site  of  a  house,  and  should  receive 
a  denomination  accordingly. 

So  various  closes  which   were   formerly  in 
distinct  occupations  may  become  a  farm^  and 
pass  by  that  name  from  the  circumstance  oi 
their  being  in  one  entire  occupation;  and  a 
farm  which  heretofore  was  called  -4,  may  receive 
a  new  name,  and  pass  by  that  name  (t) .     In- 
deed, the  description  depends  on  facts,  reputa- 
tion,  and  extejrnal  circumstances  ;  and  the  de- 
scription in  each  successive  deed  should  be  varied 
with  any  change  of  those  circumstances  which 
give  legal  denomination  to  the  property. 

(s)  Finches  case,  6  Rep.  63. 
CO  Ibid.  6  Rep.  63. 
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But  the  description  should  never  be  varied, 
unless  there  are  circumstances  which  call  for 
the  change;  and  even  then  the  new  description 
should  be  connected  with  the  former  descrip- 
tion, so  as  to  show  the  identity  of  the  parcels; 
for  this  identity  is  a  circumstance  for  minute 
investigation. 

It  is  the  province  of  the  conveyancer,  in 
tracing  the  title  through  successive  deeds,  wills, 
&c.  to  take  care,  as  for  as  may  be  material  to 
the  title  under  consideration,  that  the  lands 
which  are  comprised  in  the  particular  deed  oa 
which  his  attention  is  more  immediately  em* 
ployed,  are  the  same  lands  as  were  comprised 
in  the  former  deeds.  If  the  identity  do  not 
sufficiently  appear  from  the  abstract,  the  fact 
should  be  authenticated  by  extraneous  evidence; 
and  in  most  cases,  especially  in  property  of 
any  magnitude,*  as  a  farm,  and  the  like,  the 
identity  may  be  traced  very  satisfactorily,  by 
comparing  the  present  assessments  to  the  land* 
tax,  poor  rate,  &c.  with  those  of  a  more  ancient 
date.  And  if  it  should  appear,  that  the  assess- 
ments of  the  lands  to  the  tax  or  the  rate  has 
been  without  any  variation,  except  in  a  change 
of  the  name  of  the  owner,  it  will  be  reasonable 
to  presume  that  all  is  right.  But  when  it 
becomes  a  question  of  parcel  or  not,  namely, 
whether  a  particular  close  is  parcel  of  a  farm ; 
or  whether  among  lands  which  lie  intermixed, 
a  parcel  of  ground  is  freehold,  or  copyhold,  or 

VOL.   m,  D 
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leasehold,  and  consequently,  whether  it  has 
devolved  to  one  person  or  to  another ;  or  when 
there  has  been  one  entire  occupation  by  a 
tenant,  holding  under  different  lessors,  and 
consequently,  it  becomes  doubtful,  whether  it 
be  parcel  of  one  farm,  or  of  the  other,  this 
question  leads  to  an  investigation  on  which  a 
jury  is  alone  competent  to  decide. 

Titles  of  this  description  frequently  depend 
so  essentially  on  facts  not  correctly  ascertained, 
and  which  may  be  materially  varied  by  parol 
evidence,  that  no  one,  except  a  willing  pur* 
chaser,  can,  unless  the  right  to  the  possession 
has  been  estabUshed  by  lapse  of  time,  be  ad- 
vised to  concern  himself  with  property  depend- 
ing on  a  title  so  disputable. 

Sometimes,  instead  of  granting  the  lands 
themselves,  the  reversion  or  remainder  of  lands 
is  granted.  There  are  some,  though  very  few 
cases,  in  which  this  may  be  proper,  and  may 
be  the  preferable  mode.  But  it  may  be  sftfely 
said,  that  there  is  no  case  in  which  it  is  abso- 
lutely necessary ;  at  least  in  which  the  intention 
cannot  be  accomplished  by  granting  the  lands 
themselves,  and  declaring  such  uses  as  are 
adapted  to  the  intention  of  the  parties. 

The  instances  in  which  a  reversion  or  re« 
mainder  is  properly  granted  by  that  name,  are 
when  there  are  several  estates,  and  one  or  more 
is  or  are  to  be  retained,  and  the  other  estates 
granted. 
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When  the  reversion  or  remainder  is  granted, 
all  the  circumst^Qces  Mrhich  are  used  in  the 
description  of  that  reversion  or  remainder  must 
be  carefully  considered.  An  error  in  the  de- 
scription will  be  fatal;  for  the  reversion  or 
remainder  is  the  subject  and  essential  part  of 
the  grant;  and  if  there  be  not  any  such  reversion 
or  remainder  the  grant  will  be  void. 

The  Uke  observation  appUes  to  grants  of 
terms,  when  the  grant  is  of  the  ternr  eo  nomine^ 
with  a  reference,  by  way  of  description,  to  the 
date  of  a  lease,  and  the  date  is  mistaken.  The 
same  observation  is  applicable  to  a  variety  of 
other  cases  of  the  like  nature. 

Frequently  the  grantor  is  entitled  to  certain 
shares  only  of  the  land;  and  it  is  to  be  observed 
that  the  grant  will  be  confined  within  the  ex- 
tent of  the  words  of  the  grant,  and  therefore, 
if  a  person  having  three  sixth  parts  should 
grant  two  sixth  parts,  those  shares  only  will 
pass. 

But  the  converse  is  not  true ;  for,  omne  majns 
in  se  habet  mnm.  And  if  the  grant  import 
to  pass  more  shares  than  the  grantor  has,  it 
will  pass  those  shares  of  which  he  is  the  owner. 
And  therefore,  if  a  person  having  one  third 
party  grant  all  those  his  two  third  parts,  the 
grant  will  operate  to  the  extent  of  his  one-third 
part. 

The  word  moiety  generally  imports  an  undi- 
vided half;  but  it  may  mean  the  entirety  of  a 
divided  portion  of  a  tenement,  and  is  frequently, 

d2. 
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though  inaccurately,  used  in  this  sense,  espe- 
cially in  the  county  of  Devon;  and  it  may  even., 
be  applied  to  any  undivided  share,  either  more 
or  less  than  a  full  half  part. 
.  When  there  is  any  error  in  the  description, 
of  the  parcels,  or  any  omission  in  their  enume- 
ration, this  defect  may  possibly  be  supplied  by 
general  words  which  embrace  the  lands,  aln 
though  they  are  omitted  out  of  the  particular 
description.  In  practice,  the  defect  is  often 
supplied  by  recourse  to  this  clause. 

On  the  other  hand,  the  clause  of  general 
description,  by  embracing  more  than  was  in- 
tended to  pass,  has  often  led  the  parties  iqto  ah 
error,  and  rendered  defective  the  title  to  other 
lands,  inserted  by  mistake,  in  the  general  de- 
scription. This  happens  most  commonly  in 
settlements  and  recovery  deeds ;  and  the  cau- 
tion fit  to  be  observed  on  these  occasions,  in 
preparing  deeds^  will  be  found  in  works  which 
treat  of  the  Practice  of  Conveyancing. 

It  will  be  proper  in  this  place  to  observe,  that 
there  are  many  instances  in  which  it  may  be 
prudent  to  call  for  a  settlement  or  recovery 
deed,  supposed  to  concern  other  lands,  for  the 
purpose  of  ascertaining  that  it  has  not,  by 
mistake,  and,  under  general  words,  compre- 
hended the  lands  under  consideration. 

The  next  clause  in  a  deed,  when  it  is  required 
by  the  circumstances  o^he  case,  is  the  exc^ 
tkn.  As  often  as  there  is  an  exception,  its  effect 
is  to  take  the  lands  out  of  the  operaUoo  of  the 
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'  grant ;  and  as  to  the  lands  which  are  excepted 
the  title  must  be  considered  in  the  same 
state^  and  circumstanced  in  the  same  manner, 
as  if  the  deed  had  not  been  executed. 

Various  cases  have  arisen  respecting  this 
clause  in  deeds  ;  and  the  rules  concerning  the 
exception  are  collected  in  Shep.  Touch. 

In  the  first  place,  the  clause  of  exception  may 
be  in  any  part  of  the  deed ;  and  it  may  be 
made  by  the  words,  except^  besides^  savings  or 
the  like.  In  every  good  exception  these  things 
must  concur, 

1st,  The  exception  must  be  by  apt  words  : 

2dly9  It  must  be  of  part  of  the  thing  granted, 
and  not  of  some  other  thing  : 

3dly,  It  must  be  of  part  of  the  thing  only, 
land  not  of  all,  or  the  whole  effect  of  the  thing 
granted  : 

4thly,    It  must  be  of  such   a  thing  as  is 
/severable  from  the  thing  which  is  granted,  and 
not  of  an  inseparable  incident : 

5thly,  It  must  be  of  a  thing  which  he  who 
doth  except  may  have,  and  which  doth  properly 
belong  to  him : 

6thly,  It  must  be  of  a  particular  thing  out 
of  a  general,  or  more  comprehensive  term, 
and  not  of  a  particular  thing,  or  of  a  certainty 
expressly  granted : 

7thly,  It  must  be  described  and  set  down 
with  sufficient  certainty. 

The  instances  in  illustration  of  these  rules  will 
be  found  in  the  same  excellent  work. 

D  3 
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On  the  rule  as  propounded,  that  it  must  be 
part  of  the  thing  only,  and  not  all  or  the 
greater  part  of  the  e^ect  of  the  thing  granted, 
it  is  to  be  observed,  that  its  being  of  the  greater 
part  is  no  objection ;  as  if  a  grant  be  made  of 
ali  that  messuage  and  farm,  which  consists  of 
one  hundred  acres,  and  ninety-nine  acres  are 
reserved,  the  exception  is  good,  since  there  is 
not  any  repugnancy. 

It  is  also  to  be  observed,  that  there  may  be 
an  exception  out  of  an  exception,  as  in  the 
instance  of  a  grant  of  a  manor,  reserving  a  form, 
parcel  of  the  manor,  except  the  close  called  a 
parcel  of  the  farm.  Thus,  the  close  so  excepted 
out  of  the  exception  will  remain  within  the 
operation  of  the  grant ;  for  the  last  exception 
does,  in  the  language  of  the  books,  leave  the 
thing  at  large  (u). 

In  the  parcels  two  other  clauses,  namely,  a 
grant  of  the  reversion,  &c.  and  of  all  the  estate, 
&c.  are  generally  inserted. 

It  rarely  occurs  that  any  aid  to  a  title  is 
derived  from  either  of  those  clauses.   * 

Sometimes,  however,  the  clause,  of  all  the 
estate^  has  been  ^the  efficient  part  of  the  deed 
in  respect  of  a  term  of  years  (x). 

At  one  period  it  was  supposed,  that  after  a 
grant  of  all  the  estate,  an  habendum^  limiting  a 
particular  estate  by  way  of  underlease;  or  a 

CuJ  Owen,  sa 

(xj  Jermyn  r.  Orchard^  Show.  Par.  Cases,  199. 
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temiy  to  commence  from  a  future  day,  would 
be  repugnant :  but  the  courts  have,  in  modem 
times,  relieved  themselves  and  the  public  from 
these  and  similar  niceties,  looking  to  the  sound 
interpretation  of  the  different  parts  of  the  deed, 
for  the  purpose  of  giving  efiect  to  the  in- 
tention. The  learning  on  this  subject  will  be 
found  in  the  case  of  Wr^ht  ex  dem.  Plowden 
v.  Cartwright  (y). 

The  next  clause  in  a  well  prepared  deed  is 
the  habendum.  This  is  a  fomud  and  not  an 
essential  part  of  the  deed.  A  grant  may  be 
good  without  an  habendum;  and  even  when 
there  is  an  hahendmn^  it  may  be  rejected  for 
repugnancy:  ^ond  an  habendum^  though  a  formal 
part  of  a  conveyance,  is  rather  «tn  informal^ 
than  a  formal,  part  of  a  surrender,  or  of  a  release 
of  right;  for  as  there  is  not  any  continuing 
estate,  there  is  not  any  estate  to  he  held. 

The  office  of  the  habendum  is  to  repeat  the 
name  of  the  gmntor,  and  express  the  estate 
which  is  limited,  or  to  pass. 

In  general,  also,  there  is  an  enumeration  of, 
or  reference  to,  the  parcds  in  this  clause  of  the 
deed. 

In  deeds  in  which  only  one  estate  is  limited, 
it  is  not  necessary  to  repeat  or  refer  to  the 
parods;  but  when  different  estates  are  limited 
of  difierent  parcels  of  land,  then  it  is  necessary 
for  the  purpose  of  keeping  the  deed  free  from 
ofa^tion  on  the  ground  o£  uncertainty,  that 

(y)  Burr.  sSsi. 
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each  habendum  should  distinguish  the  parcel! 
to  which  it  is  to  be  applied. 

The  rules  of  law  concerning  the  habendum 
are  referrible  to, 

1st,  The  parcels : 

2dly,  The  grantee : 

3dly,  The  estate  which  is  limited  : 

4thly,  The  time  of  its  commencement : 

5thly,  Words  of  regulation. 

1st,  A$  to  the  Parcels. 

m 

It  is  a  rule,  that  the  habendum  cannot 
introduce  any  new  parcels.  Therefore  if  more 
parcels  are  enumerated  in  the  habendum  than 
are  comprised  in  the  grant,  the  habendum  will 
be  void  as  to  such  additional  parcels.  This  rule 
does  not  affect  such  parcels  as  are  in  effect 
included  in  the  grant,  although  they  are  only 
named  in  the  habendum ;  for  instance,  if  there 
be  a  grant  of  a  manor,  with  the  appurtenances, 
an  advowson  which  is  appendant  will  pass  in- 
clusively ;  and  though  the  habendum  be  in  these 
words,  ^*  to  hold  the  manor  together  with  the 
advowstmJ'  the  advowson  will  be  effectually 
granted  by  force  bf  the  grant,  and  not  of  the 
habendum ;  for  it  was  in  effect  comprehended 
in  the  granting  part  or  premises  of  the  deed. 

2dly,  The  omissions,  if  any,  of  the  parcels 
out  of  the  habendum  will  leave  the  deed  to  its 
operation  on  the  clauses  of  grant,  independently 
of  the  habendum;  so  that,  as  to  the  parcels 
omitted  out  of  the  habendum^  the  deed  will  have 
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liie  same  operation  as  if  there  had  not  been 
any  habendum. 

3dlj9  The  habendum  may  distribute  or  di- 
vide the  parcels,  and  regulate  the  mode  in 
which  they  are  to  be  enjoyed,  as  will  appear 
under  the  head  which  treats  of  the  grantee. 

2dly,  As  to  the  Grantee. 

It  was  formerly  understood,  that  no  one 
could  take  under  the  habendum  unless  he  was 
named  as  a  grantee  in  the  granting  part  of  the 
deed.  It  is  now  decided,  that  a  person  may 
be  a  grantee  under  the  habendum^  though  he 
is  not  named  as  a  grantee  in  the  granting  part 
of  the  deed ;  and  even  although  another  person 
is  by  mistake  named  as  a  grantee  in  that  part 
of  the  deed. 

2dly,  When  the  grant  is  to  one  person,  the 
habendum  cannot  be  to  him  and  another  person 
to  take  as  joint-tenants  (yjy  or  as  tenants  in 
common ;  for  the  habendum  is  at  variance  with 
the  grant,  while  it  ought  to  pursue  the  grant. 

However  a  person  not  being  a  grantee  may 
be  named  to  take  by  way  of  remainder;  and 
such  remainders  will  be  good,  if  they  are  in 
other  respects  consistent  with  the  rules  of  law 
(z).  So  if  a  grant  be  made  to  Aj  habendum 
to  A^  B,  and  C  successively,  in  the  order  in 
^hich  they  are  named,  this  habendum  will  be 

(!f)  Greemwcod  r.  Tifiery  Hob.  314. 

{%)  Hob.  31 3.  Wright  ex  iem.PUwdeny.Carlwr^htfBixn.2^^^ 
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good,  because  in  point  of  law  ^  is  to  take  39 
immediate  grantee,  and  B  and  C  by  way  of 
successive  remainders. 

These  remainders  are  good,  in  consequence 
of  the  words  '*  in  the  order  in  which  liiey  are 
named ;''  since  these  words  define  with  certainty 
the  priority  in  which  these  persons  are  to  take. 

But  a  grant  to  Af  habendum  to  A^  B,  and 
C  successively,  without  ascertaining  the  order 
in  which  they  are  to  take,  will  be  void  as  to  B 
and  C,  with  the  exception  of  copyhold  hnds 
held  of  a  manor,  in  which  the  word  ^*  succes- 
sively'^ does  by  the  custom  of  the  manor  fix 
the  order  of  sitccesfeicm. 

Sdly^  Though  in  general  the  habendum 
ought  to  pursoe  the  words  of  grant,  yet  the 
h^Aendmm  may  distribute  the  parcels ;  so  as  the 
habendum  be  not  inconsistent  with  or  repugnant 
to  the  gmnt.  Therefore,  although  the  grant  be 
to  A  and  B,  and  their  heirs,  the  habendum  may 
be  to  them  and  their  heirs  as  tenants  in  com- 
mon; or  to  hold  one  moiety,  or  any  other  share, 
to  one  and  his  heirs,  and  to  hold  tike  other 
moiety  or  remaining  share  to  the  other  and 
his  heirs;  or  to  hold  one  moiety  to  ^  in  fee, 
and  the  other  moiety  to  jI  or  to  jB  for  life,  or 
in  tail,  with  or  without  remainders. 

« 

Sdly,  As  to  the  Estate  which  is  Umited. 

It  has  been  already  noticed,  and  may  again  be 
repeated  in  this  place,  first,  that  the  habendum 
is  a  fi^rmal  and   not  an  essential  part  of  a 
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deed.     On  this  account  a  grant  may  be  good 
without  any  habendum* 

Sdly,  When  the  habendum  is  repugnant  to 
and  inconsistent  with  the  grant,  the  grant,  and 
not  the  habendum^ '  will  operate ;  as  to  ^  and 
his  heirs,  habendum  to  A  for  his  life  (a) ;  or  to 
A  and  his  heirs,  habendum  to  him  and  his  exe- 
cutors for  years.  There  are  some  distinctions 
taken  in  Baldmn's  case  (b) ,  and  the  substance 
of  these  distinctions  will  be  given  (c)  • 

The  habendum  may  limit  the  estate  when  no 
estate  is  hmited  by  the  granting  part  of  the 
deed ;  as  a  grant  to  Ay  habendum  to  A  and  his 
heirs,  or  heir  of  his  body,  or  for  the  life  of 
B. 

Sdly,  One  estate  may  be  limited  by  the 
granting  part  of  the  deed,  and  another  by  the 
habendum  ;  as  a  grant  to  A  and  his  heirs  of  his 
body,  habendum  to  him  and  his  heirs  for  evetfd)  • 

4thly,  The  habendum  may  explain  or  abridge 
the  import  of  words  in  the  granting  part  of  the 
limitation ;  as  to  u4  and  his  heirs,  habendum  to 
him  and  the  heirs  of  his  body ;  or  to  him  and 
his  heirs,  so  long  as  a  man  shall  hare  heirs  of 
his  body ;  or  to  him  and  his  heirs  during  the 
life  of  B,  and  the  like. 

The  doctrine  of  the  law  respecting  the 
habendum  is  collected  by  Mr.  Pamell^  in  a  note 
to  his  edition  of  Wood,  and  is  a  masterly  per*- 
fbrmance;  and  for  its  own  sake,  and  abo  for 

(aj  2  Rep.  83  b.        (bj  Ibid. 

(cj  P.  45.  CdJ  Tkurman  v.  Cooper,  Poph.  138. 
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^he  general  principles  which  he  has  collected, 
and  for  the  rules  of  construction  Mrhich  ane 
introduced,  deserves  particular  attention. 

It  remains  to  be  observed,  that  in  grants  at 
the  common-law,  and  in  conveyances  to  uses, 
no  estate  of  inheritance  can  be  conveyed  with- 
out the  word  heirs,  heirs  of  the  body,  or  the  ^ 
like;  and  that  the  word  heirs  cannot  be  supplied 
by  any  circumlocution,  or  by  any  thing  short 
of  these  words  of  succession,  or  a  direct  and 
immediate  reference  to  the  word  heirs,  &c. 
Essay  oit  Estates^  chap.  Fee.  But  in  declara- 
tions of  trust,  and  in  executory  agreements,  as 
marriage  articles,  and  in  wills,  estates  of  in- 
heritance may  be  created,  granted,  transferred, 
&c.  without  the  word  heirs ;  in  short,  by  any 
words  which  are  equivalent. 

The  cases  on  this  subject,  with  their  principles, 
and  the  rules  of  construction  from  which  they 
flow,  are  fully  considered  in  the  Essay  on  the 
Quantity  of  Estates^  and  the  succinct  view  of 
the  rule  in  Shelley*^  case. 

In  Baldmn's  case  (dj^  a  grant  was  to  two 
(Anne  and  Anthony)^  and  the  heirs  of  one 
(Anthony) ;  hahendum  from  the  date  of  the 
same  indenture  for  yean;  and  these  differences 
were  taken,  and  agreed  to  be  law. 

!•  When,  to  things  which  take  their  essence 
and  effect  Iby  the  delivery  of  the  deed,  without 
other  ceremony,  and  which  lie  in  grants  and 
there,  in  such  limitation,  as  in  case  at  hax^  the 

(dj  a  Rep.  33. 
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hcAendum  was  repugnant  and  void ;  as  if  a  man 
grant  rent  or  common,  &;c.  out  of  his  land  by. 
the  premises  of  the  deed  to  one  and  his  heirs^ 
habendum  to  the  grantee  for  years,  or  for.  life, 
the  habendum  is  repugnant,  for  a  fee  passeth  by 
the  premises,  by  the  deUvery  of  the  deed ;  and 
therefore  the  habendum  for  years  or  Hfe  is 
Toid.  [qu.  if  this  resolution  be  law.] 

2.  If  one  by  deed  grant  a  rent  in  esse^  or  a 
seigniory  in  the  premises  to  one  and  his  heirs, 
habendum  to  the  grantee  for  years  or  for  life, 
although  that  another  thing  or  ceremony  is 
requisite,  that  is  to  say,  (attornment)  besides 
the  delivery  of  the  deed,  yet,  forasmuch  as 
the  thing  lieth  in  grant,  and  both  estates,  that 
is  to  say,  as  well  the  estate  in  fee  as  the  estate 
for  years,  or  for  life,  ought  to  have  one  and  the 
same  ceremony ;  that  is  to  say,  (attornment)  to 
pass  it  as  a  seigniory,  &c*  and  for  this  cause 
the  habendum  in  such  case  is  repugnant  and 
void. 

.  S.  When  a  man  gives  lands  by  deed  in  fee 
by  the  premises,  habendum  to  the  lessee  for 
life,  there  the  habendum  is  void,  as  hath  been 
said;  for  one  ceremony  sciL  livery  is  requisite 
to  both  the  estates :  and  therefore  when  livery 
is  made  according  to  the  form  and  effect  of  the 
deed,  it  shall  be  taken  strongest  against  the 
feofibr^  and  more  for  the  advantage  of  the 
feofiee;  and  the  habendum^  in  such  case,  is 
void;  and  till  livery  be  made  the  feofiee  hath 
but  at  win. 
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4.  When  to  the  estate  limited  by  the  pre- 
mises a  ceremony  is  requisite  unto  the  perfec- 
tion of  the  estate,  and  to  the  estate  limited  by 
the  habendum^  nothing  is  required  to  the 
perfection  and  essence  thereof  bat  only  the 
delivery  of  the  deed ;  there»  although  that  the 
habendum  be  of  less  estate  than  is  mentioned 
in  the  premises,  the  habendum  shall  stand ;  as 
in  the  case  at  the  bar,  unto  the  fee*simple 
limited  by  the  premises,  it  is  requisite  to  have 
livery  and  seisin,  and  till  livery  be  made,  no- 
thing shall  pass  but  estate  at  will  (if  the  deed 
had  not  gone  farther) ;  and  therefore  the  haben- 
dum for  years  is  good,  presently,  by  the  delivery 
of  the  deed;  and  so  it  appeareth  it  was  the 
intent  of  the  party,  that  it  should  take  effect  by 
the  delivery  of  the  deed  for  years. 

Note,  reader,  a  difference  between  an  estate 
in  the  premises  implied^  and  an  estate  earpressed; 
for  if  A  grant  a  rent  to  B^  generally,  the  same 
by  implication  and  construction  of  law  is  an 
estate  for  life ;  but  if  the  habendum  he  for  years^ 
it  is  good,  and  shall  qualify  the  generality  and 
implication  of  the  premises.  And  note  in  the 
case  at  bar,  the  habendum  cannot  be  good  to 
Afme  only,  and  void  to  Anthmy^  for  mala  er- 
pontio  que  cwnmpit  textum.  Aliso,  it  is  to  be 
observed,  that  although  that  Anne  Baldwin  had 
an  estate  for  years  in  possession,  and  had  sole 
Bxxd  lawful  possession,  and  Anthony  nothing; 
and  therefore,  it  might  be  objected,  that  thi^ 
deed  should  enure  to  Anne  only,  by  way  of 
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confirmatioa  or  release;  yet  it  was  adjadged, 
that  the  lease  was  good  to  both^  soil.  Anthony 
and  Anmi  for  so  are  the  words  and  intention 
of  the  parties^  and  these  words,  -  and  to  the 
heirs  of  Anthomf^  upon  consideration  of  the 
whole  deed, are  void;  and  both  lessees  shall  have 
a  good  estate  for  years;  and  if  livery  and 
seisin  had  been  made  to  the  lessees,  it  had  not 
changed  the  case,  for  it  was  a  lease  for  years 
at  the  beginning. 

4thly,  As  to  the  Time  of  Commencement. 

In  considering  the  effect  of  the  habendum^ 
care  is  to  be  taken  that  the  freehold  is  not 
limited  to  commence  in  futuro^  or  that  the 
deed  may  operate  as  a  covenant  to  stand  seised, 
or  a  bargain  and  $ale,  to  uses. 

The  freehold  cannot  be  placed  in  abeyance  (e). 
This  is  a  general  rule  (f).  And  even  whei) 
the  instrument  operates  as  a  covenant  to  stand 
seised,  or  as  a  bargain  and  sale,  the  rule  is  not 
infringed.  The  freehold  remains  with  the  cov^i* 
nantor,  or  with  the  bargainor.  The  only  dif- 
ference is,  feoffments,  grants,  and  other  assur^ 
ances  at  the  common  law,  do  not  admit  of  a 
limitation  to  commence  infutwo^  except  by  way 
of  term  of  years,  or  by  way  of  remainder  ex- 
pectant on  a  prior  vested  estate  of  freehold. 

In  common-law  grants  therefore  such  future 
limitations  of  freehold  interests  will  be  void ; 

(e)  Esny  on  Estfttet >  cfa.  Freehold. 

(f)  BarmicV%  case;  5  Rep.  94  b. 
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while  covenants  to  stand  seised  to  uses,  and 
bargains  and  sales,  and  trusts,  admit  of  such 
future  limitations.  See  Essai/  on  Estates^  chap. 
Freehold. 

Terms  of  years  may  also  on  their  creation 
be  limited  to  commence  in  futuro;  and  even 
terms  of  years  already  created  may  be  assigned 
to  hold  from  a  day  to  come,  or  from  an  events 
except  that  a  limitation  from  and  after  the 
death  of  a  person,  has  beei)  treated,  in  many 
casesj  as  repugnant. 

Rents,  and  other  like  hereditaments,  created 
de  novo  J  may  be  limited  to  commence  in  futuro. 
They  also  admit  of  estates  which  may  take 
effect  for  enjoyment  at  intervals,  so  as  to  be. 
suspended  for  a  time.  Also  by  act  of  law  the 
freehold  may  be  in  abeyance  (f) . 

5thly,  As  to  the  Words  of  Regtdation. 

Prima  fadej  every  grant  to  two  or  more 
persons  is  a  grant  to  them  jointly.  This  is 
equally  the  rule  of  courts  of  law  and  of  equity. 
But  joint-tenancy  is  favoured  in  law,  while 
tenancy  in  common  is  favoured  in  equity. 
Whenever,  therefore,  a  grant  is  made  to  two 
or  more,  and  it  is  intended  that  th^y  should 
hold  as  tenants  in  common,  in  equal  shares, 
or  in  unequal  shares,  proper  words  should  be 
introduced  for  regulating  the  mode  of  enjoy- 
ment. / 

Persons,  &c.  may   be  tenants   in  common, 
because  they  take  at  different  times,  or  in  dif- 

CfJUtx.j6^. 
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ferent  rights.  But  under  wills,  and  the  learning 
of  uses,  two  or  more  persons  may  be  joint- 
tenants,  though  the  estate  vests  in  them  at 
different  times;  or,  in  the  first  place,  vests 
entirely  in  one  of  them  (g)> 

In  deeds  to  operate  by  the  rules  of  the 
common-law,  the  words  tenants  in  common,  or 
distinct  clauses  of  habendum^  limiting  a  moiety 
to  each  of  several  grantees,  or  particular  shares 
to  each  of  them,  seem,  as  far  as  the  decisions 
have  gone,  to  be  absolutely  necessary.  But  in 
surrenders  of  copyhold  lands,  at  least  according 
to  the  opinion  of  two  justices  against  Holt^  in 
Fisher  \.  Wigg  (h)^  and  in  declarations  of  uses, 
'and  of  trusts,  and  also  in  wills,  other  words  of 
modification,  as, "  equally  to  be  divided  between 
them,  share  and  share  alike,'^  or  the  like  words, 
will  have  the  eflfect  of  modifying  and  regulating 
the  tenancy. 

When  a  joint-tenancy  is  created,  then,  so 
long  as  that  tenancy  continues,  the  right  of  sur- 
vivorship will  take  place;  and  the  learning  in- 
troduced under  the  head  joint-tenants  will  be 
applicable . 

But  when  several  persons  are  tenants  in  com- 
mon, or  when  joint-tenants  do  by  severance 
become  tenants  in  common,  the  title  to  each 
share  is  to  be  carried  on  precisely  in  the  same 
manner  as  if  the  title  to  that  share  was  a  title 
to  a  distinct  farm  ;  and   when  the   shares  are 

(g)  Moggy.  Mogg,  Merivale,  654;  1  Fearne,  461,  and  caaes 
there  cited.  (hj  1  P.  W.  17,   Rigdcn  v.  Vainer^  2  Ves.  257. 

VOL.    III.  E 
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kept  divided,  and  the  title  is  carried  od  through 
a  long  course  of  descents,  or  by  various  con- 
veyances, settlements,  and  the  like,  as  a  distinct 
property,  the  abstract  should  be  arranged  or 
analyzed,  so  as  to  keep  each  share  under  a 
separate  and  distinct  head,  and  bring  it  into 
one  view. 

The  doctrine  of  joint-tenancy,  tenancy  in 
common,  and  coparcenary,  though  apparently 
simple  in  itself,  induces  many  consequences 
which  ought  to  be  thoroughly  understood. 

These  subjects  are  connected  with  various 
rules  of  law,  with  which  it  is  the  interest  of  the 
student  to  be  intimately  acquainted. 

The  heads  of  joints  tenancy,  tenancy  in  com- 
mon, and  parcenary,  in  1  Inst,  afford  a  large 
fund  of  valuable  learning. 

In  this  work  an  attempt  has  been  made  to 
arrange  these  heads  of  the  law,  so  that  their  more 
immediate  application  to  the  learning  of  titles 
m^y  be  rendered  more  obvious  and  intelligible 
when  resort  shall  be  had  to  the  same  heads 
in  the  Abridgments  and  Digest. 

On  this  part  of  the  abstract  it  will  be  proper 
to  pause  till  an  opinion  has  been  formed  of  the 
estate  which  is  conveyed  by  the  deed  ;  and  of 
the  quantity  of  that  estate,  or  its  quality,  as 
in  joint-tenancy,  or  in  common. 

For  the  purpose  of  ascertaining  the  quantum 
or  degree  of  interest  which  is  conveyed,  the 
effect  of  the  words  of  limitation  must  be  con- 
sidered in  their  genuine  import;  and  next,  the 
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relative  situation  of  the  parties  by  whom  the 
grant  is  made  must  be  weighed ;  and  an  opinion 
on  the  efiect  of  the  grant  must  be  drawn  with 
reference  to  the  relative  situation  of  the 
parties. 

For  if  tenant  for  life,  or  tenant  in  tail,  do  hy 
deed  zpitkout  livery  grant  to  a  man  and  his  heirs, 
though  the  words  of  grant  do  of  themselves 
import  to  pass  the  fee-simple,  yet,  in  point  of 
law,  the  efiect  of  the  grant  is,  in  the  first  case,  to 
pass  an  estate  for  the  life  of  the  tenant  for  life, 
and  in  the  last  case,  to  pass  a  base  fee ;  in  other 
words,  a  fee  determinable  on  the  failure  of  issue 
inheritable  to  the  estate-tail. 

But  if  in  either  of  these  cases,  a  feoffment 
had  been  made,  then,  from  the  nature  of  the 
assurance,  a  fee  would  pass ;  in  the  former  case, 
by  wrong  and  virtual  disseisin ;  and  in  the  latter 
case,  by  discontinuing  the  estate-tail,  and  the 
remainders  and  reversions  expectant  on  that 
estate. 

So  when  a  man  has  a  determinable  fee,  or  a 
fee  subject  to  a  condition,  and  grants  the  land 
to  another  and  his  heirs,  either  by  way  of  grant 
or  feoffment,  the  grantee  will  have  a  fee  subject 
to  the  collateral  quality  by  which  the  estate  is 
determinable  or  defeasible. 

So  a  man  who  has  an  estate  subject  to  a  defea^ 
sible  title,  because  his  ownership  commenced 
by  disseisin,  or  the  like  wrong,  cannot  alone 
of  himself,  and  by  his  own  act,  discharge  the 
estate  of  this  defeasible  quality.     Therefore  the 

£  2 
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title  in  the  hands  of  the  grantee  must  be  con- 
sidered subject  to  the  same  defeasible  quality ; 
at  least,  till  it  shall  be  discharged  by  con- 
firmation, re-lease,  or  nonclaim  on  a  fine,  or 
by  some  statute  of  limitation. 

An  estate  by  right  is,  in  point  of  law,  con- 
sidered more  valuable  than  an  estate  by  wrong, 
although  the  wrongful  estate  would  be  of  longer 
duration.  Therefore,  if  tenant  for  life  make  a 
grant  to  another,  this  grant  is  by  implication 
of  law  for  the  life  of  the  tenant  for  Ufe;  and  not 
as  in  ordinary  cases,  a  grant  for  the  life  of  the 
grantee  (h) .  Another  reason  may  be  assigned 
for  this  distinction :  Under  the  cii'cumstances  of 
the  case,  an  estate  for  the  life  of  the  grantor 
is  more  valuable  than  an  estate  for  the  life  of 
the  grantee ;  for  an  estate  for  the  life  of  the 
grantor  will  give  the  utmost  duration  of  interest 
which  can  be  transferred  under  the  ownership. 

Sometimes  also  a  clause,  expressed  in  the 
language  of  a  declaration  of  use,  may  be  con- 
sidered as  forming  part  of  the  limitation ;  thus, 
in  the  instance  of  a  grant  to  a  man,  to  the  use 
of  him,  his  heirs  and  assigns,  the  words  de- 
claring the  use  are  construed  to  be  part  of  the 
words  of  limitation  (i).  But  if  a  grant  be 
to  A  and  his  heirs,  to  the  use  of  A  and 
his  heirs  for  the  life  of  B,  these  are  distinct 
clauses ;  one  of  limitation,  the  other  of  decla- 
ration of  use;  even  though  the  consequence 

(h)  1  Inst.  45. 

(i)  Jenkitu  t.  Yo%ngt  Cro.Car.  230.  Vin.  Ab.  Grants,  P.  a. 
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tnay  be  to  induce  a  forfeiture  of  the  estate  for 
life  (k). 

This  observation  leads  to  the  consideration 

< 

of  the  next  clauses  of  the  deed ;  namely, 

1st,  The  declaration  of  use ; 

2dly,  The  declaration  of  trust. 

As  no  subject  is  of  more  importance  to  the 
conveyancer  than  the  doctrine  of  uses  and 
trusts,  a  full  and  comprehensive  view  of  the 
learning  concerning  uses  and  trusts  will  be 
taken  under  a  subsequent  division. 

The  next  clause  is  the  reddendum;  or  indeed 
this  clause  may  precede  the  declaration  of  use, 
or  the  declaration  of  trust. 

The  learning  concerning  the  reddendum^  and 
reservations  of  rent,  will  be  found  in  the 
Abridgments  and  Digests. 

Bacon  in  his  Abridgment  has  an  excellent 
chapter  on  this  subject. 

Rents  may  be  created  either  by  reservation, 
by  limitation  of  use,  or  by  grant. 

When  a  rent  is  granted,  the  rent  itself  is  the 
subject  of  the  grant.  But  when  a  rent  is 
reserved,  lands,  &c.  or,  by  the  statute-law, 
tithes,  are  the  subject  of  the  grant;  and  the 
rent  comes  in  lieu  of  the  land. 

Prior  to  the  statute  of  quia  emptores  (I J ,  a 
rent  might  have  been  reserved  on  a  grant  in 

fee. 

Since  that  stattte  no  rent  can  be  reserved, 

(k)  Jenkins  and  Youngs  Cro«  Car 
(I)  i8  Edward  I.  Wettm.  3. 
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except  by  the  Crown,  as  a  rent-service  when 
the  fee  is  granted. 

A  rent  reserved  on  a  grant  in  fee  is  denomi- 
nated a  fee-farm  rent.  A  power  of  distress  is 
not  incident  to  this  rent.  It  will  be  a  rent- 
seek,  unless  attended  with  an  express  power  of 
distress.  On  this  account  a  power  of  distress 
should  never  be  omitted;  and  it  is  advisable 
to  create  the  rent  by  way  of  declaration  of  use 
rather  than  of  reservation.  The  statute  of 
4  Geo.  II.  c.  28,  has  given  a  remedy  by  distress 
for  rents  of  this  description. 

A  rent  incident  to  a  reversion  will  descend 
with  the  reversion  as  part  thereof;  but  a  rent 
reserved  on  a  grant  in  fee,  or  limited  by  way 
of  use,  in  a  conveyance  to  uses,  will  be  descen- 
dible as  a  new  purchase  from  the  person  to 
whom  it  is  reserved  or  limited  (m). 

Let  it  be  remembered,  however,  that  a  rent 
reserved  by  way  of  owelty  of  partition  between 
coparceners,  will  descend  in  the  same  manner 
as  the  land,  in  lieu  of  which  it  is  substituted^ 
would  have  descended  (n).  .  , 

That  a  rent-service  may  be  well  reserved  a 
particular  estate  only  must  be  limited;  so  that 
a  reversion  may  remain  in  the  grantor. 

As  often  as  a  man  grants  or  assigns  all  his 
estate,  so  that  he  has  no  reversion,  an  annual 
sum  of  money  reserved  to  him  is  considered  as 
a  sum  in  gross,  and  not  as  a  rent. 

But  words  of  grant    on   the   part   of  the 

(m)  1  Inst.  18.  b.  Watk«  Dese.  sgo.        (n)  i  Inst.  169.  b. 
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grantee  may  give  a  right  to  a  rent  as  pro- 
ceeding from  his  act.  In  cases  of  this  descrip- 
tion,  the  instrument  amounts  to, 

1st,  A  grant  of  the  land  from  the  owner  of 
the  land ;  and, 

2dly,  A  grant  of  the  rent  on  the  part  of 
the  grantee,  who,  for  this  purpose,  is  considered 
as  a  grantor. 

But  though  a  rent  be  not  well  reserved  at 
law,  it  may  be  good  in  equity ;  thus  the 
land  will  be  encumbered  in  equity  with  the 
annual  sum,  intended  as  a  rent;  and  such 
encumbrance  will  be  binding  on  the  land,  into 
whosoever's  hands  the  land  shall  come.  Such 
annual  sum  should  be  treated  as  a  charge  by 
way  of  lien. 

That  a  rent  may  arise  by  limitation  of  use, 
there  must  be  a  conveyance  to  uses.  Of  course 
the  subject  to  be  conveyed  must  be  such  as 
admits  of  an  use.  An  estate  of  freehold  must 
be  conveyed,  and  the  use  to  be  declared  of  this 
land  must  give  a  right  to  take  the  rent.  But 
in  this  instance,  though  the  rent  may  not  be 
well  limited  at  law,  it  may  amount  to  an 
equitable  charge  to  be  supported  by  a  court 
of  equity. 

A  rent,'  even  on  a  grant  thereof  de  navoy 
admits  of  a  declaration  of  use ;  thus,  a  rent 
may  be  granted  to  Ay  to  the  use  of  B,  and  the 
use  Tvill  be  executed  by  the  statute  for  trans- 
ferring  uses  into  possession. 

£  4 
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This  case  is  noticed  for  the  purpose  of  guards 
ing  against  error;  since  it  is  to  be  found  in 
books  of  considerable  merit,  that  a  rent  cannot 
be  granted  to  an  use.  The  case  on  which 
reliance  is  placed,  as  an  authority,  merely 
proves  that  a  bargain  and  sale  cannot  be  made 
of  a  rent  to  an  use.  The  objection  is,  that  the 
bargainee  is  himself  the  cestui  que  use  in  the 
first  degree;  and  the  use  declared  on  his  seisin 
is  an  use  on  an  use,  and  therefore  a  mere  trust. 
Nor  can  uses  be  declared  of  a  thing  which  in 
ipso  tisu  consumitur. 

The  covenants  are  the  next  part  of  the  deed. 

Such  of  these  covenants  as  are  inherent, ».  6. 
run  with  the  estate,  are  valuable  to  a  purchaser. 
They  afford  him  an  indemnity  against  eviction, 
as  far  as  the  title  is  warranted  by  the  covenants, 
and  are  not  extinguished  by  apportionment  of 
the  land  into  parcels,  among  several  purchasers 
or  owners. 

With  this  view  of  indemnity,  the  covenants 
are  noticed  only,  if  at  all,  very  shortly,  in  the 
Abstract.  But  sometimes  a  deed  importing  to 
be  a  conveyance  at  the  common  law,  also  con- 
tains a  covenant  to  stand  seised  to  uses.  And 
it  has  often  happened,  that  on  account  of 
some  defect  in  the  form  of  the  conveyance,  or 
in  the  ceremonies  attending  the  execution,  it 
has  been  necessary  to  resort  to  the  covenant  to 
stand  seised,  as  the  efficient  and  operative  par^ 
of  the  assurance. 
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This  point  is  noticed  for  the  purpose  of  show- 
ing, that  if  a  title  be  defective  under  one  part 
of  a  deed,  this  defect  may  be  suppUed  by 
another  part  of  the  same  deed. 

But  the  covenants,  and  particularly  the  cove- 
nant against  encumbrances,  and  the  exception 
in  that  covenant,  may  be  very  material  to  a 
title,  especially  when  encumbrances  noticed 
in  the  covenants  are  not  stated  in  any  other 
part  of  the  documents  which  are  abstracted. 
The  covenant,  as  giving  notice  of  such  encum- 
brances, puts  the  purchaser  on  inquiries  for 
tracing  the  legal  estate,  or  some  encumbrances 
affecting  the  title. 

And  a  title  which  would  otherwise  appear 
regular  on  the  face  of  the  deeds,  as  far  as  they 
import  to  be  a  conveyance  from  one  person  to 
another,  may,  from  this  part  of  the  deed,  or 
from  some  other  part  of  it,  appear  to  be  defect- 
ive in  evidence.  Some  intermediate  transaction 
may  have  taken  place  which  gives  to  the  title 
a  new  complexion;  in  short,  the  abstract 
does  not  account,  for  the  intermediate  acts 
which  must  have  taken  place  to  bring  the 
title  into  that  state  in  which  it  is  found. 

Purchasers  in  general  attach  more  value  to 
covenants  for  title,  than  they  are  worth.  Consi- 
dering the  property  of  parties,  the  chance  of 
eventual  insolvency,  &c. ,  covenants  rarely  pro- 
duce the  benefit  which  is  expected  from  them  ; 
and  when  the  property  is  subdivided  by  sales, 
it  seems  to  follow  from  a  maxim  of  law,  that  the 
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purchasers  lose  the  benefit  of  the  former  cove- 
nants, on  the  ground  that  the  remedy  cannot 
be  apportioned;  or,  in  more  correct  terms,  the 
covenantor  cannot  be  subjected  to  several 
actions.  Thus,  when  a  man  sells  two  farms  to 
A^  and  covenants  with  him,  his  heirs  and 
assigns,  and  one  of  these  farms  is  sold  by  A  to 
By  B  can  never  sue  on  this  covenant,  since 
it  would  subject  the  covenantor  to  several  ac- 
tions. 

And  it  is  apprehended,  that  an  objection 
against  a  title  could  not  be  sustained  merely  on 
the  absence  of  the  usual  and  regular  covenants 
for  title,  in  former  conveyances. 

Even  under  the  statute  of  32  Hen.  VIII.  c.34, 
a  distinction  is  made ;  foj-  the  assignee  oi part  of 
the  estate  of  the  reversion  may,  but  an  assignee 
of  part  of  the  land  tnay  not,  maintain  an  action. 

It  often  happens  that  a  deed  contains  not 
only  a  simple  conveyance  from  one  person  to 
another;  but  also  contains  releases  from  persons 
who  have  charges  or  collateral  interests,  the 
assignments  of  terms,  and  the  like. 

Of  course^  each  part  of  the  deed  must  be 
considered  and  analyzed,  and  the  same  effect 
allowed  to  it  as  if  these  distinct  acts  were 
contained  in  distinct  deeds. 

At  this  point  it  will  be  proper  to  pause,  and 
consider  what  is  the  genuine  import  of  the  deed 
in  the  form  it  assumes ;  whether  it  can  operate 
in  that  or  in  any  other  mode^,  c^nd  what  Is  its 
effect. 
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In  order  to  draw  these  conclusions,  recurrence 
must  again  be  had  to  the  relative  situation  of 
the  parties ;  the  nature  of  their  estate ;  the  form 
of  the  instrument  they  have  adopted ;  the  cere- 
monies which  ^attended  the  execution  of  that 
deed,  and  the  acts  which  have  been  done  to 
perfect  the  same.  It  is  from  all  these  circum- 
stances, that  a  sound  and  legal  conclusion  must 
be  drawn. 

This  part  of  the  subject  leads  to  the  consi- 
deration of  the  nature  and  operation  of  feoff- 
ments, and  of  other  assurances ;  the  persons  by 
whom  they  may  be  made ;  the  circumstances 
under  which  they  may  operate;  ibe  external 
circumstances  which  are  requisite  to  their 
validity,  as  livery,  enrolment,  or  the  like ;  and 
as  this  subject  has  been,  or  will  be,  fully  consi- 
dered in  the  Essays  oii  the  Practice  of  Convey* 
ancingj  forming,  in  effect,  part  of  this  work,  the 
proper  course  will  be  to  refer  to  these  Essays,  in 
addition  to  the  short'  outline  to  be  given  in  a 
future  page. 

Even  before  an  abstract  of  any  particular 
deed  shall  be  read,  it  is  advisable  to  attend  to 
the  memorandum  at  the  foot  of  the  abstract  of 
that  deed,  to  ascertain  by  whom  it  is  executed; 
as  by  all  parties,  or  only  by  some;  whether  it 
has  been  enrolled,  or  whether  livery  was  made ; 
and  in  what  mode  it  has  been  executed  and 
attested;  and  also,  when  the  lands  lie  in  a 
register  county,  whether  it  has  been  registered. 

Without    diis    previous  knowledge   of  the 
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external  circumstances  of  the  deed,  it  would  be 
impossible  to  read  the  abstract  so  as  to  give  a 
just  application  to  each  part  as  read. 

This  is  especially  important  to  those  who, 
as  they  advance,  minute  the  effect  of  the 
abstract. 

There  is  another  mode  of  proceeding,  which, 
though  not  equally  scientific,  nor  equally 
adapted  to  produce  a  correct  opinion,  is  first,  to 
read  the  abstract  cursorily,  then  to  attend  to 
the  external  ceremonies,  and  to  peruse  the  * 
abstract  a  second  time  more  diligently ;  and,  on 
this  perusal,  to  draw  conclusions  on  the  effect 
of  the  abstract  generally,  and  of  each  deed  in 
particular. 

Judging  from  experience,  the  former  is  the 
more  correct,  the  more  safe,  and  the  more 
certain  mode  of  forming  an  opinion ;  since  it  ex« 
eludes  all  wrong  impressions ;  a  point  of  great 
importance ;  and  leads  the  mind  at  once  to  collect 
that  which  is  relevant,  and  to  discard  that  part 
of  the  abstract  which  may,  with  propriety,  be 
treated  as  a  dead  letter. 

Respecting  the  external  circumstances  of  a 
deed,  some  observations  (o)  have  already  been 
offered.  It  will  be  proper  to  take  a  short 
review  of  these  circumstances  in  this  place. 

The  circumstances  which  generally  attend 
the  deed  itself  are  signing,  sealing,  delivery,  and 
attestation.  The  external  circumstances  are 
livery  of  seisin,  entry,  enrolment,  &c. 

(o)  See  \  Vol. 
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I     1st,  ^5  ^0  Signature. 

Th£  common  law  did  not  require  the  signa- 
ture of  any  deed  or  instrument;  nor  is  signature 
necessary  to  the  validity  of  a  deed  by  the  provi- 
sions of  the  statute  of  frauds  and  perjuries.  That 
statute  is  applicable  only  to  mere  agreements 
not  attended  with  the  solemnities  of  a  deed. 

Signature  is  necessary  only  in  deeds  made  in 
exercise  of  a  power  of  appointment,  when  pre- 
scribed by  the  language  of  the  power. 

To  the  valid  exercise  of  a  power  which 
requires  a  deed  to  be  under  hand  and  seal,  or 
to  be  signed,  &c.  the  signature  is  as  essential 
as  sealing  and  delivery  is  by  the  rules  of 
the  common  law.  And  when  this  ceremony 
is  omitted  in  a  deed,  made  with  a  view  to 
the  exercisie  of  the  power,  the  deed  will  be 
void  at  law ;  but  it  may  be  supported  in  equity 
in  favour  of  purchasers  for  a  valuable  consi- 
deration, a  wife,  children,  or  creditors,  all  of 
whom  are  peculiarly  entitled  to  the  protection 
of  that  court. 

2dly,  As  to  Sealing. 

A  seal  is  of  the  essence  of  every  deed. 

Sealing  has  been  thus  defined :  Sigillum  est 
cera  impressaj  quia  cera  sine  impressiane  non  est 
sigillum  (p).  Wax,  however,  is  not  essential 
to  a  seal.  Any  article  which  will  admit  of  an 
impression  is  sufficient  for  this  purpose;  and  it 

.   (p)  3  In»t.  169. 
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occurs  in  every  day^s  experience,  that  deeds 
having  a  wafer  instead  of  Wax,  with  an  impres- 
sion, are  considered  as  duly  sealed. 

In  former  times,  before  the  art  of  writing 
was  general^  deeds  received  their  authenticity 
rather  from  the  seal  than  from  the  signature. 
Every  person  used  his  own  seal,  and  cautiously 
avoided  the  use  of  any  other. 

At  this  day  the  authenticity  depends  more 
on  the  signature  than  on  the  sealing.  No 
regard  therefore  is  had  to  the  seal  which  is 
used,  or  to  the  impression  which  is  made.  Any 
impression  for  the  sake  of  form  will  be  con- 
sidered as  a  seal. 

According  to  a  case  in  Leonard,  there  must 
be  a  distinct  seal ;  at  least  a  distinct  impression 
for  each  party.  But  in  Ball  v.  DunSterville  fq)^ 
it  was  ruled,  that  the  same  impression  might 
serve  for  the  several  seals  of  two  persons.  They 
were  partners.  But  that  circumstance  does  not, 
it  is  submitted,  occasion  any  difference. 

In  that  case  it  was  also  held,  that  a  deed 
signed  by  one  of  two  partners  in  the  partnership 
firm,  in  the  presence  of  the  other,  was  to  be  con- 
3idered  as  the  deed  of  both. 

In  a  subsequent  case  (r)  it  was  decided, 
that  one  partner  cannot  bind  the  othei!  partners 
by  deed;  and  a  deed  executed  by  one  of  several 
jiartners,  in  the  absence  of  the  others,  though 
executed  on  account  of  a  partnership  transac- 

(q)  4  Term  Rep.  313. 

(r)  Uarrmn  v.  Rushfbrih,  7  Ten&Eep.  207. 
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tfton,  and  though  executed  by  one  of  the  part- 
'  ners  for  Jackson  himself  and  Ruihforth  (being 
^e  partners)  was  considered  merely  as  the  deed 
of  the  executing  party ;  and  the  language  of  the 
court  in  the  latter  case  was,  «  a  general  part- 
nership  agreement,  though  under  seal,  does  not 
authorize  the  partners  to  execute  deeds  for  each 
other,  unless  a  particular  power  is  given  for 
the  purpose/' 

Sdly,  As  to  Delivery. 

Delivery  is  that  act  by  which  essence  is  given 
to  the  deed.  It  may  be  either  by  acts  or  by 
wordtj  (s) .  In  some  cases,  as  when  the  grantee  is 
absent,  it  is  essential,  that  words  should  accom- 
pany the  act  of  delivery,  or  rather,  the  act  of 
sealing.  The  words  generally  used  for  this 
purpose  are,  "  I  deliver  this  writing  to  be  my 
act  and  deed/'  Other  words  of  the  like  import 
will  have  the  same  effect ;  and  examples  of  such 
words  will  be  found  in  the  Abridgments,  •  the 
Digests,  and  the. books  which  have  collected 
the  points  belonging  to  the  department  of  the 
conveyancer. 

So  delivery  of  the  deed  in  the  name  of  seisin 
of  the  land,  will  be  an  effectual  delivery  of  the 

deed. 

And  when  the  writing  is  delivered  to  the 
grantee  himself,  the  mere  act  of  delivery,  un- 
explained by  any  words,  will  have  the  effect  of 
making  the  wi4ting  the  deed  of  the  party. 

($J  1  Itmt.  36.  a. 
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As  corporations  have  not  any  personal  ex- 
istence, their  deed  is  perfect  by  sealing  (s) ,  when 
the  object  and  intention  are,  that  the  instrument 
shall  be  perfect  and  complete  by  that  act;  but 
when  the  instrument  is  left  with  a  confidential 
person,  to  be  delivered  over  when  certain 
terms  shall  be  performed,  the  intended  grantee 
cannot  avail  himself  of  the  deed,  by  obtaining 
possession,  without  having  performed  the  terms 
which  were  annexed  to  the  delivery  (t). 

In  short,  all  cases  of  this  sort  depend  on  the 
inquiry,  whether  the  intended  grantor  has 
given  sanction  to  the  instrument,  so  as  to  make 
it  conclusively  his  deed,  or  the  deed  of  the 
corporate  body. 

Delivery  also  is  of  two  sorts : 

1st,  Absolute: 

!2d]y,  Conditional : 

Of  the  former  description  are  those  species 
of  delivery  already  noticed. 

Of  the  latter  description  are  escrows. 

An  escrow  is  a  delivery  of  a  writing  to  be 
the  deed  of  the  party  when  and  if  certain  con- 
ditions are  performed  (u). 

It  is  of  the  essence  of  this  species  of  delivery 
that  it  should  be  made  to  a  stranger ^  and  not 
to  the  party  himself;  and  that  the  writing 
should  be  delivered  by  the  party  to  some  third 
person  to  be  delivered  by  him,  as  the  act  and 
deed  of  the  grantor,  when  certain  conditions,  to 
be  enumerated,  shall  be  performed. 

(f)  s  Roll,  33, 1. 50.     (t)  Q  East  360.      (u)  1  Inst.  36.  a. 
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The  proper  form  of  delivery  will  be  collected 
from  the  form  of  attestation ;  and  it  should  be 
•to  this  effect : 

**  This  writing  was  delivered  by  the  within-^ 
n^medA  Bj  to  .  .  .to  be  by  him  delivered  as 
the  ^  act  and  deed  of  the  said  ^  JB ;  if  the  sum 
of  .  .  •  shall  be  paid  by  ...  of  ,..  at  or 
in  •  •  •  on  the  -  .  .  day  of  .  •  /' 

The  rules  respecting  escrows  are, 

1st,  The  writing  will  not  operate  as  a  deed  till 
the  second  delivery. 

2dly,  The  party  deputed  to  make  the  second 
delivery,  cannot  give  effect  to  the  writing  by 
delivering  the  same .  before  the .  conditions  are 
performed, 

3dly,  On  the  second  delivery  of  the  writing, 
it  will  have  relation,  for  the  purposes. of  title,  and 
not  for  the  purpose  of  giving  a  right  to  the. in- 
termediate rents,  &c.  from  the  delivery. 

4th,  So  as  the  conditions  be  performed,  and 
the  deed  delivered  a  second  time,  the  deed  will 
be  good,  notwithstanding  the  death  of  both  or 
either  of  the  parties  before  the  second  delivery. 

It  is  also  to  be  remembered,  that  a  writing 
may  be  delivered  by  a  party  to  a  strangqr,  by 
way  of  escrow,  to  be  his  deed,  when,  or  from  and 
after,  certain  conditions  shall  be  performed ;  and 
that  it  will  operate  when  the  event  which  is  spe- 
cified shall  arise ;  and  from  that  event  it  will 
operate  without  any  second  delivery:  conse-- 
quently  the  conditions  merely  suspend  the  opc-» 
ration  of  the  delivery  (j^J. 

(xX .  Shep,  fottdi'  5^  uad-  57* 
VOL.  III.  !• 
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In  this  place  it  may  be  observed,  that  dteds 
are  either  executed  by  the  parties  m  persoHf  or 
by  attorney ;  and  it  will  be  proper  to  bestow 
some  attention  on  this  point. 

It  is  generally  considered  that  a  purchaser  is 
not  bound  to  accepta  title  depending  on  a'  con- 
teyanee  executed  by  attorney  (y) . 

But  it  may  be  questioned  whether  this  objec* 
tion  will  hold,  when  the  instrument  containing 
the  authority  is  delivered  to  the  purchaser ;  and 
tlie  fact  of  the  party  having  been  alive  at  the 
time  of  the  execution  by  his  attorney,  is  indis- 
putable. 

The  decision  goes  no  ferther  than  to  give  to 
a  purchaser,  if  he  think  fit,  a  right  to  have 
the  deed  executed  by  the  party  in  person. 

In  former  times  there  was  a  prevailing  prac- 
tice to  have  deeds,  to  be  taken  from  parties 
abroad)  or  at  a  distance,  executed  by  attorney. 
This  practice  is  now  sometimes^  though  rarely, 
adopted. 

Whenever  cilncumstances  will  perhiit,  then, 
instead  of  sending  a  letter  of  attorney  for  execu- 
tion, the  deed  itself  shotdd  be  sent  for  that 
purpose :  or  if  the  circumstances  require  it,  a 
conveyance  should  be  sent  for  execution.  By 
teidi  conveyance,  the  estates  may  be  vested  in 
ikuBtee^^  up<Jn  trusts  which  will  enable  them  to 
do  all  such  aets^  through  the  medium  of  the 
conveyance,  as  it  was  intended  they  should  have 
done  by  virtue  of  the  letter  of  attorney. 

r^;  IKfecAti  V.  Ifa^,  1  Vm.  00a.  G79. 


AS  TO  PXLIVERY.  67 

But  it  must  be  remembered,  that  there  are 
manj  acts  which  are  of  a  personal  nature ;  as 
the  execution  of  powers,  &c. ;  and  which,  con- 
sequently, cannot  be  delegated  to  other  persons 
as  trustees,  nor  to  attomies  (s:) « 

Persons  who  merely  have  powers  or  authori* 
ties,  as  a  power  to  lease^  or  to  sell,  &c.,  or  to 
whom  a  personal  right  of  consent  or  discretion 
is  given,  cannot,  imless  there  be  a  special  pro- 
vision for  this  purpose,  execute  a  deed  by 
attorney.  In  instances  of  this  description  it 
is  necessary  that  persons  thus  circumstanced 
Akould  execute  the  deed  in  person  (aj. 

When  a  deed  is  executed  by  attorney,  the 
attorney  ought  to  deliver  the  deed  in  the  name 
and  as  the  act  of  his  principal  (b). 

For  example,  he  ought,  in  the  act  of  delivery, 
to  say,  that  he  delivers  this  writing  as  the  act 
of  A  By  the  person  by  whom  he  is  constituted ; 
or  to  that  effect ;  and  not  to  say  he  delivers  the 
writing  as  his  own  act  and  deed. 

He  ought  also  to  sign  the  deed  with  the  name 
of  his  principal  either  alone,  or  with  the  addi- 
tion of  "  by  (TD  [his  own  name]  his  attorney/' 

For  the  same  reason  the  principal,  and  not 
the  attorney,  should  be  named  in  the  deed,  as 
the  party  thereto ;  or  if  the  attorney  be  named 
as  a  party,  it  should  be  as  a  separate  agent,  for 
seme  collateral  and  distinct  purpose ;  as  to  pro«- 

C*J  Hanhnt  ▼.  K€inp,  3  East  410. 

(a  J  Combe'n  Case^  9  Rep.  75,    Hatoiins  ▼.  K^mp^  3  East  41a 

(bj  Ibid. 
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duce  title-deeds,  or  to  covenant  to  produce'  the 
deed  by  which  he  is  constituted  the  attorney, 
or  the  Uke. 

The  attestation,  as  far  as  it  respects  the  prin- 
cipal, Ought  to  be  in  these  words,  or  to  this 
effect :  Sealed  and  delivered  by  C  D  [the  attor- 
ney}, in  the  name  and  as  the  act  and  deed  of 
A  B  [the  principal],  by  virtue'  of  the  letter  of 
attorney  hereunto  annexed;  or,  by  virtue  of  a  cer^ 
tain  letter  of  attorney  hereunto  annexed ;  or,  by 
virtue  of  a  certain  letter  of  attorney^  bearing 
date,  kJc.  [adding  the  date,  &c.] 

But  though  the  attorney  should  sign  the  deed 
'with  his  own  name,  in  a  manner  less  formal 
than  that  which  is  proposed ;  for  excunple,  as 
C  D,  for  and  on  behalf  of  ^  JB ;  or,  as  the 
attorney  of -4  JB;  and  should  seal  and  deliver 
the  writing  substantially  as  the  act  and  deed  of 
his  principal ;  this,  though  not  so  correct  a 
mode  as  that  which  is  recommended,  will  be 
sufficient :  for,  taking  the  transaction  with  its 
concomitant  circumstances,  the  instrument  is, 
and  imports  to  be,  the  act  and  deed  of  the  prin- 
cipal, executed  by  his  attorney.  In  JVilkes  v. 
Back  (c),  the  execution  or  signature  was  in  this 
form :  "  For  P  B  [who  was  the  principal], 
M  TV  [who  was  the  attorney].  This  signature 
•was  held  sufficient ;  and  it  was  agreed  that,  in 
point  of  law,  the  act  done,  must  be  the  act  of 
the  principal,  and  not  of  the  attorney,  who  was 
authorized  to  do  tlie  act. 

(cj  2  East  142. 
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It  was  also. agreed,  that  if  the  attorney  had 
signed  the  name  of  the  principal,  without  any 
addition  of  his  being  the  attorney,  such  signa- 
ture would  have  been  sufficient. 

And  Mr.  Justice  Lawrence  observed,  "  there, 
is  no  particular  form  of  words  required  to  be 
used,  provided  the  act  be  done  in  the  name  of 
the  principal." 

It  is  essentially  necessary,  that  the  principal 
should  be  named  in  the  deed  as  the  party. 
Therefore,  in  Frontin  v.  Small  (d)^  a  lease  by 
an  attorney  in  her  own  name ;  and  though  it 
was  stated  to  be  for  and  in  the  name  of  the 
principal,  was  holden  void,  and  that  no  action 
of  covenant  lay  on  the  deed  against  the  attorney 
as  the  party. 

So  in  White  v.  Cuyler  (e) ,  Mrs.  Cuyler  exe- 
cuted articles  of  agreement  in  which  she  was 
named  as  a  party.  In  fact  she  was  the  wife  of 
the  defendant.  An  action  of  assumpsit  having 
been  brought  against  the  defendant  on  tl\e 
agreement,  and  an  objection  taken  that  the  ac-p 
tion  ought  to  have  been  covenant  on  the  deed ; 
Lord  Kenyan  delivered  ,the  opinion  of  the  court, 
as  to  the  £Drm  pf  the  action,  in  these  words : 
"  I  am  of  opinion  assumpsit,  will  lie.  The 
covenant  by  Mrs.  Cuyler  cannot  bind  her  hus- 
band, .she  having  no  authority  to  bind  him  by  a 
deed.  Besides,  in  executing  a  deed  for  the 
principal,  under  a  power  of  attorney,  the  proper 
way  is  to  sign  in  the  name  of  the  principal" 

(d)  3  Loitl  Raymond,  1418,  fwd  1  Stnu  705* 

(e)  6  T.  Rep.  176. 
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To  these  observations  it  may  be  added,  that  an 
authority  to  seal  and  deliver  a  deed  cannot  be 
given  without  a  deed.  Thus  livery  on  a  charter 
of  feoffment  cannot  be  made  by  attorney ,  unless 
the  attorney  be  appointed  by  deed  (f).  This 
is  one,  at  least,  of  the  reasons  that  a  feoffment 
by  an  infant  by  attorney  is  void,  since  the  letter 
of  attorney,  as  a  deed  by  an  infant,  is  void. 

At  one  period,  and  even  as  late  as  when  Lord 
Coke  wrote  his  1st  Institute,  it  was  supposed  that 
a  deed  executed  by  attorney,  or  livery  made  by 
attorney,  would  not  be  good  unless  the  attorney 
was  named  as  a  party  in  the  deed  of  grant  by 
which  he  was  appointed  to  be  attorney  (g). 

It  is  now  settled  (h)  that  the  deed  or  livery 
may  be  good  notwithstanding  the  attorney  be 
not  named  as  a  party  to  the  deed,  by  which  he 
is  appointed. 

Partners,  as  such,  cannot,  by  reason  of  the 
partnership,  bind  each  other  by  deed  ;  in  other 
words,  one  partner,  as  such,  cannot  execute  a 
deed  for  another  partner  (%) . 

In  Ball  V.  Dunsterville  (k)^  the  several  part- 
ners were  named  as  parties.  There  was  only 
one  sealj  or  one  impression,  and  one  of  the 
partners  sealed  the  deed,  for  and  on  behalf  of 
himself  and  partner,  the  other  being  present  and 
not  dissenting,  and  the  instrument  was  held  to 
be  the  deed  of  both  partners. 

(f)  1  Inst.  53.  a.  CgJ  1  I^^*  52*  b* 

{hj  Dicker  t.  Ncland^  2  R.  Abr.  8.  Moyl  v^Etver^  Cro.  Eliz.905. 
(ij  Harmon  ▼•  Jaehon,  7  Tenn  Rep.  S07. 
(kj  4  T.  Rep.  313. 
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The  court  observed,  that  no  particular  mode 
x}f  delivery  was  necessary ;  for  it  wsis  svflScient 
if  the  party  executing  a  deed  treated  it  as  -his 
own. 

They  relied  principally  on  the  deed  having 
been  executed  by  one  defendant  for  himself  q.nd 
the  other,  in  the  presence  of  that  other. 

But  an  execution  by  one  partner,  in  the  ab-i 
sence  of  another  partner,  and  as  his  act,  would 
not  bind  the  absent  partner,  as  has  already 
been  shown  {tnj. 


Attestation. 

An  attestation  is  not  essential  to  the  validity 
of  a  deed  (n)^  unless  it  be  prescribed  by  the 
terms  of  a  power,'  or  by  a  particular  act  of 
parliament. 

For,  at  the  common  law,  a  deed  may  be 
good  although  it  be  not  attested.  At  the  same 
time  it  is  proper  that  every  deed  should  be  at- 
tested ;  but  whether  by  one  witness  or  several 
witnesses,  is,  as  far  as  the  rules  of  the  common 
law  are  applicable,  immaterial. 

An  ancient  deed,  viz.  f.  deed  thirty  years  old, 
proves  itself,  if  it  eome  out  of  the  proper  cus- 
tody, and  its  authenticity  be  not  questionable. 

Modem  deeds  must  be  proved  before  they 
can  be  given  in  evidence.  The-rule  is,  that  the 
subperibing  witness,  if  any,  must  be  produced ; 
but  ii  th^re  be  two  witnesses,  it  will,  in  ordi- 

{mj  p.  7a  fn)  P«ik  Evid. 
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nary  cases,  be  sufficient  that  one  of  them  should 
be  produced. 

So  if  the  witnesses  be  dead,  all  their  deaths 
and  t  eir  hand-writing  must  be  proved. 

Hence  the  convenience  of  having  one  witness 
rather  than  two  witnesses;  in  those  cases  in 
which  a  greater  number  of  witnesses  is  not  pre- 
scribed. 

And  care  should  be  taken  that  the  witnesses 
are  M'ithin  the  reach  of  the  process  of  the  court ; 
or  if  they  be  dead,  that  their  hand-writing  can 
be  identified  in  proof  of  their  attestation. 

As  to  deeds  executed  in  the  East  Indies j  by 
the  statute  of  26  Geo.  III.  c.  57,  a  particular 
regulation  is  made;  and  there  are  various  other 
regulations  collected  by  Mr.  Phillipps  in  his 
Law  of  Evidence. 

To  prove  a  deed,  it  must,  if  in  existence,,  be 
produced ;  if  lost,  or  in  the  hands  of  the  adverse 
party,  then  a  counterpart,  a  copy,  an  abstract, 
or  the  like,  and  for  want  of  these,  then  parol 
evidence  of  the  contents  may  be  given  in  evi- 
dence :  but  in  these  cases,  the  loss  of  the  orir 
ginal  must  be  proved ;  and  if  the  deed  be  in  the 
hands  of  the  adverse  party,  a  notice  must  be 
given  to  him  to  produce  the  original ;  and  in 
case  of  resort  to  a  counterpart,  &c.  or  other 
secondary  evidence,  then  the  original  must,,  as 
far  as  circumstances  will  admit,,  be  proved  to 
have  been  genuine.  When  the  original  is  pro- 
duced, and  notwithstanding  notice  to  the  ad- 
verse party  to  produce  the  deed,  the  party  at 
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« 

-whose  instance  and  on  whose  behalf  the  deed  is 
produced,  must  be  prepared  to  prove  the  execu- 
tion of  the  deed,  by  the  subscribing  witness  to 
the  deed  (o)  ;  and  it  is  not  any  excuse  for  the 
party,  that  he  could  not,  till  production,  ascer- 
tain the  names  of  the  attesting  witnesses.     By 
a  bill  in  equity,  or,  in  modem  practice,  under 
a  judge's  order,  he  might  have  attained  this 
information.     The  subscribing  witness,   or    if 
several  witnesses,  then  one  of  them  at  least,  is  to 
be  called,  and  to  acknowledge  the  signature  to 
the  attestation.     The  attestation  is  then  read, 
^nd  this  \s  prima  facie  evidence  in  support  of 
the  deed ;  and  if  the  deed  be  lost,  the  wit- 
ness proves  that   he  attested  the  deed.     The 
opposite  party  has  a  right  to  examine  the  wit- 
nesses as  to  the  fact  of  the  sanity  of  the  grantor, 
duress,  imposition,  and  the  like  circumstances, 
which  would  support  a  plea  of  non  est  factum^ 
«o  as  to  negative  the  legal  validity  of  the  deed. 
This  is  one,  if  not  the  principal,  reason  of  the 
rule  which  requires  the  subscribing  witness,  or 
one  of  the  subscribing  witnesses,  to  be  produced ; 
and  excludes,  a  stranger,  who  was  not  the  adopt- 
ed witness,  from  adding  his  attestation  when 
there  is  a  subscribing  witness. 

If  the  witnesses  are  dead,  their  signature  must 
be  proved.  The  authenticity  of  their  signature 
proves  the  facts  they  have  attested,  of  sealing 
tnd  delivery,  also  of  signing,  when  that  fact  is 
necessary,  and  is  expressed. 

(o)  8  Eai t  Rep.  54S, 
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But  when  th^  witqass  is  abroad,  it  i$  usuaU 
aad  seems  wcawarj  (pj^  by  way  of  authen- 
ticating the  inatrmn«nt,  to  prov^  tb?  band^ 
writing  of  the  grantor,  &o.  aa  well  w  of  the 
witnevd.  This  is  expressly  required  aa  to  deeds 
ei^cuted  in  the  East  Indies,  when  the  d«ed  is 
proved  without  calling  the  witness. 

Th^se  observations  are  all  applicable  to  deeds 
e^^ecuted  in  compliance  with  the  general  rules 
of  law. 

When  the  deed  is  by  the  terms  of  a  power> 
or  the  provisions  of  an  act  of  parliaments  re- 
quired to  be  attested  by  a  given  number  of 
witnesses,  as  two,  three  or  more  persons,  or  in 
any  particular  mode;  namely,  to  be  under  hand, 
&c.  or  to  be  signed,  ^c. ;  the  attestation  must^ 
be  applied  to  these  facts,  and  must  be  by  the 
required  number  of  witnesses.  A  deed  which 
must  be  signed,  sealed  and  delivered,  or  be 
under  hand  and  seal,  and  be  attestedt  must  be 
attested  as  to  the  fact  of  signature,  as  n'eli  as 
of  sealing  and  delivery  ;  and  within  a  few  years 
past,  many  titles  have  beei;i  found  defective  for 
want  of  such  attestation*  In  Wright  v.  fVakt-^ 
ford^  already  cited,  the  Chancellor  wm  indined 
to  think  the  attestation  must  be  a  contempo- 
raneous or  simultaneous  act* 

The  decision  in  this  case  led  to  an  act  of 
parliament  passed  in  the  54th  Geo.  Ill,  to  sup* 
ply  the  wont  of  the  omission  of  s^ttesttftion  of 
signature.    This  act  ii  not  prospective.    The 
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operation  is  limitted  to  this  single  omission,  and 
is  confined  to  transactions  prior  to  the  30th  day 
of  July  1814. 

Admitting  such  attestation  to  be  necessary, 
and  to  be  wanting,  it  should  seem  that  it  can<- 
not  be  supplied  after  the  death  of  jhe  party,  or 
after  the  death  of  the  witness ;  for  no  other 
witnesses  than  those  that  saw  the  fact  can  at- 
test it. 

But  while  the  party  is  living  he  may,  if  other 
circumstances  admit,  re-execute,  and  new  wit*- 
nesses  may  attest  his  execution ;  or  a  new  deed 
may  be  prepared ;  and  the  defect  may  by  these 
means,  be  supplied.  But  when  the  party  is  dead, 
and  there  is  a  change  of  essential  circumstances, 
then  the  case  becomes  remediless  under  the 
power ;  for  as  the  deed  did  not  operate  in  the 
life-time  of  the  appointor,  &c.  it  cannot  be 
made  to  operate  after  his  death.  A  change  in 
the  essential  circumstances  would  also  deny 
efficacy  to  a  subsequent  attestation. 

So  if  the  appointee  be  dead,  there  is  an  equal 
impediment  against  giving  operation  to  the  deed 
by  a  subsequent  attestation.  As  the  deed  does 
not  operate  under  a  power,  till  the  required  at- 
testation, it  would  be  to  make  a  deed  commence 
in  operation  at  a  time  when  the  grantee  was  not 
in  existence ;  and  this  is  contrary  to  a  rule  of 
law  (q). 

But  while  the  parties,  and  also  the  witnesses, 

Cq)  Hawkioi  ▼.  Kemp^  3  East  41a 


T6  ON    TITLE15  : 

are  lining,  there  does  not  seem  to  be  any  valid 
objection  against  the  witnesses  giving  operation 
to  the  deed,  by  amending  their  attestation,  and 
supplying  any  fact  as  signature,  &c-  which  was 
omitted;  but  let  it  be  remembered,  that  in 
Wright  V.  Wdkeford  it  was  said,  that  the  attes- 
tation must  be  a  cotemporaneous  and  simul- 
taneous act. 

Sometimes  the  power  requires  the  deed  to  be 
signed,  sealed,  and  delivered,  or  to  be  under 
hand  and  seal,  without  prescribing  that  it  shall 
be  attested.  Under  these  circumstances,  a  doubt 
exists  whether  the  want  of  attestation  of  the 
signature  is  fatal. 

It.  may  be  contended,  that  as  the  power  is 
silent  respecting  the  fact  of  attestation,  the 
signature  may  be  proved  by  the  subscribing 
witnesses.  The  Chancellor  admitted,  in  Wright 
V.  Wakeford^  that  the  true  point  of  Macqueen 
V.  Farquhar  (r)  is,  that  the  power  did  not  re- 
quire attestation ;  and,  consequently,  he  ad- 
mitted, that  the  absence  of  attestation  was  not 
fatal  to  the  validity  of  the  deed. 

On  the  other  hand,  some  doubt  may  be  en- 
tertained whether  the  general  rules  of  evidence 
do  not  preclude  any  other  persons,  except  the 
subscribing  witnesses,  from  proving  the  execu- 
tion of  the  deed ;.  for  though  the  grantor  was 
sane  at  the  time  of  his  sealing  and  delivery,  the 
only  facts  they  attest,  he  might  be  insane,  con- 

(r)  11  ¥68.467, 
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Strained,  imposed  on,  or  under  the  like  undue 
iliflueirce,  at  the  time  of  his  signature.  On  this 
point  a  title  may  be  considered  as  too  doubtful 
to  be  accepted  without  consideration. 

However,  it  seems  to  be  good ;  for,  after 
calling  the  subscribing  witnesses,  other  wit- 
nesses may  be  produced  to  supply  any  chasm 
in  their  evidence,  and  the  hand-writing  of  the 
party  may  be  proved  (s) . 

That  a  title  may  be  open  to  objection  for 
want  of  attestation  of  signature,  &c.  the  title 
must  depend  on  a  power. 

But  it  often  happens,  that  though  a  title  can- 
not be  supported  under  the  power,  it  may  be 
supported  under  the  ownership ;  either  because 
the  party  had  the  fee  subject  to  the  power,  or 
had  the  ultimate  fee  after  particular  estates 
which  are  determined  ;  or  that  the  title  M'as,  in 
other  respects,'  so  circumstanced,  that  it  may  be 
good  independently  of  the  power.  And  when 
the  title  appears  to  be  defective,  as  depending 
on  the  power,  recourse  should  be  had  to  the 
ownership,  to  see  to  what  extent  the  title  may 
be  valid,  and  supported  without  regard  to  the 
power. 

As  illustrations  of  these  observations,  suppose 
lands  to  be  settled  to  such  uses  as  A  shall  ap- 
point by  deed,  attested  by  three  witnesses;  and 
in  default  of  appointment  to  him  in  fee,  a  deed 
proceeding  from  him,  and  attested  by  two  wit- 

C$)  Peake's  Evidence^  64/  (75. 
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neflses,  may  be  good  under  his  ownership  or 
Misin,  althoagh  it  be  defective  wit])  reference 
to  the  power :  and  when  a  deed  operates  under 
the  seisin  or  ownership,  in  a  case  Hke  that  which 
has  been  supposed,  it  will  extinguish  or  suspend 
the  power,  as  far  as  the  deed  gires  any  estate 
or  ownership  under  the  seisin ;  for  the  gift 
deprives  the  party  of  ^e  means  of  contravening 
his  own  act  (t). 

It  will  readily  occur,  that  these  observations 
must  be  confined  to  a  case  in  which  there  is  an 
operative  conveyance;  for  in  the  instance  of 
coverture,  and  a  conveyance  defective  by  reason 
of  the  coverture,  the  power,  unless  duly  exer- 
cised, will  remain  in  full  force. 

Also  in  those  instances  in  which  a  person  is 
teii€mt  for  life,  with  various  remainders  in  strict 

ft 

settlem^Qt,  with  remainder  to  himself  in  fee, 
either  with  or  without  a  power  of  appointment ; 
and  he  makes  a  eonveyance  while  the  particular 
estates  are  continuing  (being  a  conveyance  which 
cannot  operate  as  an  exercise  of  his  power  for 
want  of  the  observance  of  some  ceremony ;)  this 
conveyance'  will  confer  a  title  to  the  extent  of 
the  life  estate,  and^  of  the  remainder  or  reversion 
in  fee. 

But  this  title  will  foe  defective  as  against  the 
intermediate  particular  estates. 

On  the  other  hand,  it  may  become  absolute 
and  indefeasible  by  the  determination  of  these 

(t)  OoodrigJd  r.  Caior^  Doug.  Rep.  478. 
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mesne  estates^  or  by  a  convejraDoe  from  the 
owners  of  such  6f  these  estates  m  shall  have 
eoBtmutince. 

When  there  is  a  fkower,  the  power  will  be 
released  as  against  the  estate  for  life,  and  tha 
remainder  or  reversion  in  fee ;  but  while  the 
iBtermediate  particular  estates  nshall  continue, 
the  power,  (unless  it  be  a  power  which  requires 
its  operation  to  embrace  the  entire  fee,)  may  be 
exereieed  as  against  them,  so  as  to  enable  the 
donee  o£  the  power  to  defeat  these  estates,  and 
confer  an  ownership  commensurate  with  these 
estates :  but  after  tiie  particular  estates  shall  be 
determined,  the  power,  and  all  estates  derived 
from  the  exercise  of  the  power,  will  cease  to 
have  eontinaance. 

These  observations  may  be  exemplified  and 
illustrated,  by  supposing  ^  to  be  tenant  for  life  ; 
B,  C,  D,  £,  to  be  tenants  for  life  or  in  tail ; 
and  A  to  have  the  remainder  or  reversion  in 
fee,  and  also  the  power  of  appointing  the  fee 
simple. 

A  deed  proceidding  from  A^  and  operating  as 
a  cMiveyance^  and  not  as  an  appointment,  will 
pass  his  several  estates;  namely,  his  estate  for 
liki,  and  estate  itk  fee. 

The  estates  of  JS,  C5  jD»  and  JS,  will  continue ; 
and  during  their  cantinaance,  the  power  of  A 
will  be  in  force  as  against  them ;  and  by  a  sub- 
sequent exercise  of  tbe  power,  either  in  favour 
of  a  stranger  or  of  the  former  grantee,  A  may 
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confer  a  title,  embracing  that  part  of  the  owner* 
ship  which  was  left  in  B,  C,  D,  and  E. 

Thus  the  grantee  of  Aj  being  also  the  ap« 
pointee  of  ^^  would  have  the  estate  for  life,  and 
the  ultimate  fee,  by  means  of  the  conveyance  ; 
and  he  would  also  take  the  intermediate  owner- 
ship by  force  of  the  appointment.  And  all  the 
prior  estates  would  merge  in  the  ultimate  fee, 
and  by  these  means  all  the  estate  would  be  conn 
solidated  into  one  entire  estate  of  inheritance. 

Let  it  be  remembered  also,  that  in  point  of 
iaw,  you  always  defeat  a  power  as  far  as  you 
miake  a  conveyance  under  the  seisin ;  so  you 
defeat  the  seisin  as  far  as  you  make  an  effectual 
appointment  under  a  power. 

In  each  of  these  observations  it  is  assumed 
that  the  power  and  the  seisin  are  in  one  person, 
arid  that  the  power  is  by  way  of  ownership,  as 
distinguished  from  a  mere  authority  not  duly 
pursued.  For,  powers  of  sale,  &c.  in  trustees, 
are  not  affected  or  extinguished  by  the  acts  of 
those  persons  who  have  estates. 

Sometimes  also  a  title  depending  on  the  exe- 
cution of  a  power  may  be  good  in  equity^  not- 
withstanding it  be  defective  at  law ;  and  in  that 
case  the  xlefect  of  the  legal  title,' may  be  sup- 
plied in  equity.  By  calling  for  a  conveyance  of 
the  legal  estate,  from  the  persons  in  whom  it  is 
vested. 

To  understand  this  distinction,  attention  must 
be  paid  to  those  rules  of  courts  of  equity  which 
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supply  the  defective  execution  of  powers  in 
^Etvour  of  particular  objects  ;  as  purchasers  (in- 
cluding mortgagees)  for  a  valuable  consideration, 
wives,  children,  and  creditors. 

But  equity  will  not  interfere  on  behalf  of 
mere  volunteers,  nor  of  grandchildren,  nephews, 
&c.  nor  of  illegitimate  children. 

All  the  ceremonies  requisite  to  give  validity 
to  the  deed,  as  a  deed,  have  been  noticed. 

But  there  are  other  ceremonies  which  must 
be  observed,  in  order  to  make  the  deed  effectual 
to  pass  the  estate  intended  to  be  conveyed  by 
it.  For  example  :  a  feq^ment  cannot  be  good 
without  livery  of  seisin ;  nor  can  a  lease  for  life 
of  lands  in  possession  be  made  merely  by  lease 
without  livery. 

Livery  is  the  essential  part  of  the  convey- 
ance ;  and  till  livery,  when  necessary,  no  estate 
passes  by  the  feoffment  or  the  lease  (u).  And 
livery  of  seisin,  to  give  an  estate  to  commence 
from  a  future  day,  would  be  void ;  while  livery 
of  seisin  after  a  day  appointed  for  commence- 
ment of  the  estate ("j?^,  would  be  good,  unless 
made  by  an  attorney,  without  sufficient  autho- 
rity for  the  purpose. 

But  though  attornment  were  made  after  the 
day '  appointed  for  the  commencement  of  an 
estate  of  freehold,  yet  as  the  title  commences 
from  and  has  relation  to  the  date  of  the  grant, 
as  being  the   efficient,  while  attornment  was 

Cu)  1  Iiwt.  48.  b.    Moor  637,  759. 

CjcJ  Freeman  t.  West,  2  Will.  165,     Dean  and  Chapter  of 
JVinchester'n  case.  Palm.  30. 
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the  perfectifig  part  of  the  conveyance,  the  vice 
of  the  grant  would  remain.  This  point  drew  a 
line  of  distinction  between  the  mode  of  opera^ 
tion  between  feoffments,  to  be  made  by  livery 
of  seisin,  and  grants  to  be  perfected  by  attorn- 
ment (tf). 

So  entry  is  necessary  to  give  perfection  to  a 
lease  for  years,  at  the  common  law,  of  lands  in  . 
possession ;  for  till  entry  there  is  not  any  term, 
but  merely  an  interesse  termini  (z):. 

So  at  the  common  law  die  grant  of  a  rever- 
sion, or  of  an  incorporeal  hereditament,  was  not 
perfect  till  attornment,  nor  did  any  estate  pass, 
except  there  was  a  grant  by  fine,  till  attornment 
was  obtained  (a).    . 

But  the  necessity  of  attornment  is  now  super- 
seded in  consequence  of  the  provisions  of  the 
4th  and  5  th  Anne  for  the  amendment  of  the  law. 

So  a  bargain  and  sale  under  the  statute  of 
enrolments  will  not  be  good  without  enrolment 
within  a  limited  time.  But  after  enrolment, 
the  deed  operates  from  the  execution  of  the 
deed,  even  to  give  validity  to  intermediate 
leases,  conveyances,  &c.  (h) 

Enrolment  is  also  made  necessary  to  certain 
deeds,  by  various  acts  of  parUament,  as  sales 
under  the  land-tax  acts,  sales  under  other  acts 
of  parliament ;  and  enrolment  is  sometimes  also 
necessary  in  consequence  of  the  provisions  of  a 

(^)  1  Inst.  309.  a.    Cro.  Car.  S84. 

(z)  1  Inst.  46.    a  Vol.  of  Conrey.  145. 

(a)  I  Inst.  309.  a.       (h)  1  Shep.  Touch,  oh.  Bargaina  &  Sales. 
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power  :  and  some  deeds,  as  grants  of  annuities 
for  lives,  or  years  determinable  on  lives,  will 
not  be  good  when  granted  by  persons  having 
only  a  partial  interest,  unless  the  deed  be  en* 
rolled ;  and  in  some  cases,  as  of  lands  lying  in 
Middlesex,  and  in  the  Ridings  of  ForA:,  the  deed, 
though  good  between  the  parties,  will  not  be 
good  as  against  subsequent  purchasers,  mort- 
gagees, Sec.  unless  it  be  registered.  On  all 
these  points  a  few  oblstervations  applicable  to  the 
general  cases  will  be  offered:  but  whoever 
wishes  to  understand  the  subject  fully,  ought  to 
investigate  the  different  heads  in  the  books,  in 
which  they  are  to  be  found  at  large. 

1st,  As  to  Livery. 

Livery  must  be  made  either  by  the  grantee 
in  person,  or  by  attorney,  and  when  several  per- 
sons have  the  freehold  jointly,  or  as  tenants  in 
common,  the  livery  must  proceed  from  each  of 
them  in  person,  or  by  attorney. 

When  livery  is  made  by  attorney,  he  must 
be  appointed  by  deed,  for  this  reason:  an  infant, 
or  other  person  who  cannot  make  a  deed,  can- 
not make  livery  by  attorney ;  and  the  attorney 
must  pursue  his  authority^  and  authorities  are 
to  be  construed  strictly. 

And  when  two  or  more  persons  are  appointed 
attornies  to  deliver  seisin,  they  must  join  in  the 
livery  of  seisin,  unless  they  are  appointed  jointly 
and  severally ;  and  in  that  case  livery  of  seisin 
may  be  made  either  by  both  of  them  jointly, 

G  2 
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or  by  either  of  them  severally  ;  and  livery  may 
be  made  of  part  by  one,  and  of  part  by  an- 
other (b)  • 

In  one  case  the  letter  of  attorney  was  to  three 
jointly  and  severally ;  and  livery  was  made  by 
two  of  the  three.  This  was  decided  to  be  a 
void  livery,  being  neither  by  the  three  jointly, 
or  by  one  severally.  This,  however,  is  a  strange 
determination,  and  in  all  probability  would  not 
be  followed  at  this  day. 

The  objection  may  be  obviated  by  appointing 
the  three  persons  jointly,  or  any  one  or  two  of 
them  severally,  to  be  attornies,  &c,  with  power 
to  them,  or  any  two  or  one  of  them  to  deliver 
seisin. 

2dly,  Livery  must  be  made  to  the  grantee^ 
or  to  his  attorney ;  and  when  there  are  several 
grantees  as  tenants  in  common,  livery  must  be 
made  to  each  of  them,  or  his  attorney,  since 
each  is  to  have  a  distinct  freehold.  But  livery 
to  one  of  two  joint-tenants  in  the  name  of  both 
will  be  good,  when  there  is  a  grant  by  indenture. 

At  the  common  law,  before  the  statute  of 
frauds  and  perjuries  (c)^  when  a  feoffment  might 
have  been  made  merely  by  livery  without  writing, 
this  distinction  was  taken ;  namely,  when  there 
was  a  charter  of  feoffment,  and  livery  was  made 
to  one  of  two  feoffees,  according  to  the  form  and 
effect  of  the  charter,  the  livery  was  sufficient 
for  both  feoffees.     But  when  there  was  not  any 

(h)  1  Ler.  19a. 
(c)  99  Car.  II.  c.  2. 
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charter  of  feoffment,  the  livery  could  not  be 
available  for  the  benefit  of  any  other  person  than 
him  to  whom  it  is  made. 

But  livery  to  one  in  the  presence  of  the  other, 
for  the  use  of  both,  was  considered  as  livery  to 
both. 

Livery  also  must  be  made  to  the  immediate 
grantee,  though  he  be  a  person  who  is  to  have 
merely  an  estate  for  years;  and  livery  to  tenant 
for  years  will  be  effectual  for  those  in  remainder 
who  are  to  have  the  freehold  fd) . 

3dly,  As  to  the  place  at  which  livery  must 
be  made.  Livery  must  be  made  on  the  land, 
or  within  view  of  the  land.  But  livery  within 
view  of  the  land  will  be  good  though  made  in 
another  county  than  that  in  which  the  lands  are 
situate.  But  the  feoffee,  or  his  attorney,  must 
enter  and  take  possession  by  force  of  the  livery, 
in  the  life-time  of  the  parties  (ej . 

4thly,  At  what  time  livery  must  be  made. 
Livery  must  be  made  after  the  feoffor  hath  ob** 
tained  the  seisin  of  the  lands.  It  cannot  operate 
unless  he  has  the  freehold,  and  consequently  an 
actual  seisin  ;  and  therefore  a  person  who  has 
been  disseised  or  ousted  must  restore  his  seisin 
before  he  can  make  an  effectual  feoffment.  But 
as  livery  is  the  efficient  part  of  the  conveyance, 
he  may  execute  the  deed  of  feoffment,  and  after- 
wards, by  himself  or  by  his  attorney,  enter  and 
resume  the  seisin,  and  afterwards  make  livery. 
He  must  not  only  have  the  seisin,  but  he  must 

(dj  Litt  6a  TO  ^  Ii»t«  309.  a.. 
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also  be  in  possession ;  or,  at  least,  the  possession 
must  be  in  his  tenant ;  and  the  livery  must  be 
'  made  with  the  assent  of  the  tenant ;  for  it  can- 
not be  made  without  the  assent  of  the  tenant^ 
and  consequently  it  cannot  be  made  against  his 
will,  except  the  lessee  be  tenant  at  will ;  and  in 
that  case  the  livery  will  amount  to  a  determina- 
tion of  the  will  (e) ;  or  except  there  be  an  actual 
ouster  of  the  termor  (f)  ;  and  the  king  being 
termor  for  years  cannot  be  ousted,  but  his 
tenant  may.  And  if  there  be  several  tenants, 
each  of  a  distinct  tenement,  each  tenant  must 
consent  to  the  livery  of  seisin  of  his  tenement. 

The  possession  of  a^  tenant  at  sufferance  will 
not  impede  the  effect  of  livery  (g). 

Livery  by  a  person  who  has  an  estate  ex- 
pectant on  an  estate  of  freehold,  will  not  be 
good  unless  there  be  a  disseisin  of  the  free- 
holder ;  for  livery  with  his  consent  cannot  be 
effectual  to  devest  his  seisin,  and  livery  will  be 
void  unless  it  passes  the  freehold. 

The  livery  must  also  be  made  so  as  to  pass  a 
present  estate  of  freehold ;  for  livery  made  to 
hold  from  a  future  day  will  be  void,  as  placing 
the  freehold  in  abeyance,  contrary  to  the  policy 
of  the  law  fh) . 

But  though  the  charter  of  feoffment  is  to  hold 
from  a  day  to  come,  yet  if  that  day  be  suffered 
to  elapse  before  livery  shall  be  made,  livery  by 
the  feoffee  in  person  will  be  good ;  since  this  is 

{ej  Dyer  18.  b.  s  RolL  Ab.  4^  L 14* 

(f)  a  ftoU.  Ab.  5, 1. 10.  (g)  Ibid,  L  45, 

(kj  I  Ion.  48.  b.  317.  a. 
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ia  effect  a  livery  to  hold  from  the  time  when 
livery  is  made,  and  consequently  when  the  feoff- 
ment can  pass  an  immediate  estate. 

It  has  been  doubted  whether  an  attorney  can 
defer  the  livery,  so  as  to  make  that  grant  efifec* 
tual  which  would  have  been  void  if  made  in* 
stantly.  The  better  opinion  now  is,  that  a  livery 
by  the  attorney  after  the  day  will  be  good  (ij . 

Of  the  farm  in  which  livery  must  he  made. 

It  has  already  been  noticed  that  livery  must 
be  made  on  the  land^  or  within  view. 

When  made  on  the  land,  the  feoffor,  or  his 
attorney,  and  the  feo£^e,  or  his  attorney,  are  to 
make  an  actual  entry  on  the  land;  and  the 
feoffor  or  his  attorney  having  taken  possession 
of  the  land,  takes  the  key  of  the  door,  in  case 
there  be  a  house,  or  a  twig  from  the  hedge,  or 
a  sod  from  the  ground,  and  holding  the  key^ 
the  twig,  or  the  sod,  in  his  hand,  delivers  the 
same  to  the  feoffee  or  his  attorney,  with  a  de-- 
claration  to  this  effect : 

"  I  deliver  you  this  key,  [twig,  or  sod,]  in  the 
name  of  seisin  of  this  house,  [farm,  close,  &c.] 
to  hold  to  .  .  .  according  to  the  form  and  efiect 
of  thb  charter,^'  which  is  then  produced ;  and 
afterwards  a  memorandum  of  livery  is  indorsed 
on  the  deed,  and  is  subscribed  by  the  witnesses 
who  are  present,  to  attest  the  fact  of  livery. 

Or  the  livery  may  be  made  in  words  less 
formal,  so  as  it  be  in  words  to  the  effect  which 
has  been  stated* 

(i)  Freeman  ▼•  West,  s  Wils.  165.  Cro.  Ja.  563. 
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And  where  the  feoffor,  being  on  the  land, 
delivered  the  charter  of  feoffment  to  the  feoffee 
in  the  name  of  seisin  of  the  land,  this  livery  was 
deemed  sufficient  (h). 

And  various  other  forms  of  livery  will  be 
found  in  the  books. 

But  mere  deUvery  of  the  d^ed,  &c.  unaccom- 
panied by  any  declaration  of  livery  of  seisin, 
will  not  be  sufficient  (i).  Nor  will  words  of 
gift  or  demise,  or  mere  act  of  showing  the  land, 
amount  to  livery  of  seisin  (k) . 

When  livery  is  made  in  view,  then  the  feoffor 
uses  words  to  this  effect : 

"  I  give  you  yonder  house,  enter  and  take 
possession ;"  or,  "  enter  and  enjoy  it  according 
to  the  effect  of  this  deed ;'  or  the  like. 

But  livery  cannot  be  made  in  view  by  at- 
torney (IJ .  Nor  can  it  be  made  to  any  other 
person  than  him  who  is  to  take  the  first  estate  (mj . 
And  therefore  if  a  feoffment  be  to  A  for  years, 
remainder  to  JB  for  life,  &c.  livery  cannot  be 
made  to  any  other  person  than  the  termor, 
though  no  freehold  will  vest  in  him. 

And  when  livery  is  made  in  view,  no  estate 
will  pass  till  the  feoffee  has  entered  on  the 
lands,  or  has  come  as  near  to  them  as  he  dare, 
and  claims  them  (n) .  And  such  entry  or  claim 
must  be  made  in  the  life-time  of  the  feoffor ; 
but  a  change  in  the  situation  of  the  feoffee  be- 

(hj  1  Inst.  43.  a.  cij  i  loBt.  48.  a. 

CkJ  s  Roll.  Abr.  7,  L 15.  i  Insi.  48.  a.         (IJ  1  Inst.  52.  b. 

fmj  1  InsU  49.  a.  (nj  1  Inst,  48.  b.  309.  a. 
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tore  entry  or  claim,  as  marriage  to  the  feoffor 
or  to  a  stranger,  will  not  vitiate  the  effect  of  the 
livery,  so  as  an  entry  or  claim  be  afterwards 

made. 

After  a  long  continuance  of  possession  under 
a  charter  of  feoffment,  livery  of  seisin  will,  in 
the  absence  of  direct  evidence  of  the  Uvery  (o)^ 
be  presumed. 

This  point  was  lately  considered,  and  a  pos« 
session  for  twenty  years  was  deemed  sufficient  to 
ground  the  presumption  of  livery  of  seisin,  by 
Macdonaldf  Chief  Baron  (p)  ;  but  the  case 
turned,  and  was  finally  decided  on  another 
point,  viz.  a  recital. 

The  subject  of  livery  of  seisin  is  so  intimately 
connected  with  the  learning  of  seisin,  disseisin, 
entry  to  avoid  disseisin,  and  continual  claim  as 
preserving  a  possessory  title,  that  it  is  lamented 
that  the  pledge  of  the  editor  to  keep  this  pub- 
lication within  certain  limits,  precludes  the 
investigation  of  these  topics,  as  far  as  they  are 
connected  with  the  subject  now  under  discus*^ 
sion. 

2.  Of  Enrolment. 

Enrolment,  when  essential  to  the  operation 
of  a  deed,  is  so  either  by  the  statute  law,  or  by 
powers  jn  conveyances  to  uses  or  upon  trusts. 

There  is  not  any  instance,  except  that  of  grant 
by  the  crown,  in  which  enrolment  is  necessary 
by  the  rules  of  the  common  law. 

By  the  statute  of  enrolment  of  27  Henry 

(oj  I  Vern.  195.:      ,  (pJ  R^^  ▼•  I^dy  1  Wight.  123. 
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VIIL  c.  16,  enrolment  is  made  necessary  to  the 
validity  of  a  bargain  and  sale  of  an  use,  which  is 
to  give  an  estate  through  the  medium  of  the 
statute  of  the  27th  Henry  VIIL  c.  10,  for  trans- 
ferring uses  into  possession. 

Hiis  statute  applies  only  to  bargains  and  sales 
for  an  estate  of  freehold. 

A  bargain  and  sale  for  years  will  be  good 
without  enrolment,  and  bargains  and  sales  under 
authorities  at  the  common  law ;  as  sales  by  exe- 
cutors, and  the  like  bargains  and  sales,  except 
in  particular  cases  for  which  provision  is 
made  by  act  of  parliament,  do  not  require  en- 
rolment. 

In  the  earlier  cases  doubts  were  entertained 
whether  the  operation  of  the  bargain  and  sale 
was  suspended  till  enrolment,  or  whether  it 
passed  the  estate  in  the  mean  time,  subject  only 
to  have  its  operation  defeated,  in  case  enrolment 
should  not  take  place  within  the  period  limited 
by  the  statute. 

On  this  point  the  old  cases  are  at  variance  ; 
but  it  is  now  settled,  that  the  bargain  and  sale 
has  the  effect  of  passing  the  estate  immediately. 
But  the  bargain  and  sale  will  be  avoided  unless 
it  be  afterwards  duly  enrolled,  and  the  title  will 
be  in  the  same  state  as  if  no  bargain  and  sale 
had  been  executed. 

Hence  these  consequences  follow :  A  bar- 
gainee may  grant  a  lease  before  enrolment  (q)  ; 
and  a  tenant  to  a  writ  of  entry  made  by  him 

(q)  Shcip.  Tottdi.  ch.  B«i;gaixii  sad  Saies^ 
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before  enrolment  will  be  good,  provided  the 
deed  be  afterwards  enrolled  in  due  time* 

It  is  at  least  agreed,  that  after  enrolment  in 
due  time,  the  bargain  and  sale  will  have  operation 
from  the  time  of  its  deliverv,  so  as  to  avoid  the 
intermediate  charges  of  the  bargainor. 

The  cases  on  this  subject  are  colle<;ted  by 
Skep.  in  his  Touchstone,  chapter  Bargain  and 
Sale. 

And  the  law  seems  to  have  been  settled  in 
the  manner  it  is  here  stated  in  the  time  of  Lord 
Coke.  In  his  Second  Institute,  in  the  chapter 
on  the  statute  of  enrolments,  he  states  the  case 
of  Abop  V,  Bellmgham^  and  treats  it  as  having 
established  the  law  on  this  point. 

But  if  a  bargain  and  sale  become  void  for  want 
of  enrolment,  a  second  bargain  and  sale  made 
while  the  former  bargain  and  sale  was  in  opera* 
tion,  and  which  is  duly  enrolled,  will  be  a  valid 
assurance  (rj ;  and  the  like  law  was  applied  to 
two  grants,  when  the  second  failed  for  want  of 
attornment  (sj. 

It  is  to  be  considered  within  what  time,  and 
in  what  court,  and  by  what  means,  the  enroll- 
ment is  to  be  made.  By  what  circumstances  the 
c^eration  of  the  bargain  and  sale,  between  its 
inception  and  enrolment,  may  be  defeated ;  and 
the  instances  which  are  excepted  out  of  the 
statute;  and 

First,  The  bargain  and  sale  musrt  be  enrolled 
within  six  months,  i.  e.  computing  twenty* 
eight  days  to  the  month.  The  enrolment  may  be 

(rJ  Cro.  Cat.  217.  384.  (O  Cro.  CHr.  184. 
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on  the  day  of  the  date,  since  the  requisites  of 
the  statute,  or  rather  its  objects,  are  complied 
with ;  but  the  day  of  the  date  is  exclusive  in 
the  computation  of  the  six  months ;  and  there- 
fore an  enrolment  on  the  last  day  of  the  six 
months,  computing  the  same  exclusive  of  the 
day  of  the  date,  will  be  good. 

The  computation  also  is  made  from  the  day 
of  the  date  of  the  deed,  when  the  deed  has  a 
date ;  but  when  the  deed  is  without  a  date,  or 
which  in  law  is  the  same  thing,  bears  an  impos- 
sible date,  then  the  computation  will  be  from 
the  delivery.  But,  so  as  the  enrolment  take 
place  within  the  six  months,  it  is  immaterial 
whether  it  be  made  in  the  life-time,  or  after  the 
death  of  both  or  either  of  the  parties.  In  this 
respect  there  is  a  difference  between  enrolment 
as  applicable  to  bargains  and  sales  ;  and  livery 
or  attornment,  as  applicable  to  grants. 

2dly,  In  what  court  the  enrolment  is  to  be 
made. 

By  the  statute,  in  the  cases  to  which  it  applies, 
the  enrolment  is  to  be  made  in  one  of  the  four 
courts ;  viz.  the  chancery,  king's  bench,  com- 
mon pleas,  or  exchequer,  or  else  within  the 
same  county  or  counties  wherein  the  lands  do 
lie,  before  the  Gustos  Rotulorum  and  two  jus^ 
tices  of  the  peace  of  the  same  county  or  counties, 
or  two  of  them  at  the  least,  whereof  the  clerk  of 
the  peace  is  to  be  one  ;  and  on  this  subject,  as 
to  lands  in  Lancashire^  Cheshire^  Durham^  and 
the  Ridings  in  Yorkshire^  regulations  are  made 
by  several   acts   of  parliament.     The  statute 
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has  also  a  provision   respecting   lands  within 
boroughs. 

One  enrolment  will  suffice,  though  the  lands 
lie  in  different  counties,  when  the  enrolment 
is  made  in  one  of  the  King's  courts  at  West^ 
minster;  but  when  the  enrolment  is  before  the 
Gustos  Rotulorum,  &c.  there  must  be  a  distinct 
enrolment  in  each  county  within  which  the  lands 
are  situate. 

3dly,  The  enrolment  must  be  on  parchment^ 
for  an  enrolment  on  paper  is  not  good ;  and 
that  the  deed  may  be  enrolled,  it  must  be  made 
by  writing  indented ;  for  a  bargain  and  sale  by 
deedjpoU  cannot  be  enrolled ;  and  consequently 
cannot  operate  to  pass  the  legal  estate  throu^ 
the  medium  of  the  statute  of  uses. 

4thly,  It  is  settled,  that  though  an  instru- 
ment cannot  operate  as  a  bargain  and  sale,  for 
want  of  enrolment  in  due  time,  it  may  operate 
in  some  other  mode  allowed  by  the  rules  of  law 
(rj ;  for  instance,  it  may,  cateris  paribus^  ope- 
rate as  a  grant  of  the  reversion,  or  as  a  release 
in  enlargement  of  an  estate,  or  covenant  to 
stand  seised  to  uses,  or  a  surrender,  or  the  like. 

But  a  bargain  and  sale  having  been  made  to 
Bf  and  a  fine  having  afterwards,  and  before 
^irplment,  been  levied  by  -4  to  B,  it  was  held, 
that  B  took  by  the  fine,  and  not  by  the  bargain 
and  sale  (s).  This  point,  however,  becomes 
questionable,  the  moment  it  shall  be  established 
that   the  bargain  and  sale  operates  from  its 

Cr)  Doe  V.  Simpson f  2  Wils.  2f  • 

(sj  4  Rop.  71,  and  4  Leon  4.     1  Ch.  Cm.  114* 


p4  ON   TITtBS  : 

its  execation,  to.  pass  the  estate*    The  case  pro- 
ceeded on  the  ground  that  nothing  passed  till 

.  enrolment. 

In  the  statute  of  enrolments  there  is  an 
exception,  declaring  that  this  act,  nor  any  thing 
therein  contained,  shall  extend  to  any  manor, 
lands,  tenements,  or  hereditaments,  lying  or  be- 
ing within  any  city,  borough,  or  town  corporate 
within  this  realm,  wherein  the  mayors,  recorders, 
chamberlains,  bailiffs,  or  other  officer  or  officers 
have  authority,  or  have  lawfully  used  to  enrol 
any  evidences,  deeds,  or  other  writings  within 
their  precincts  or  liberties. 

In  consequence  of  this  proviso,  bargains  and 
sales  of  lands,  &c.  lying  within  such  cities,  &c. 
are  governed  by  the  rules  of  the  common  law 
($)y  and  lands  within  the  exempted  jurisdic- 
tion may  pass  by  a  bargain  and  sale,  although 
such  bargain  and  sale  be  neither  indented  or 

,  enrolled. 

Whether  such  a  bargain  and  sale  may  be  with- 
out deed  seems  to  be  doubted  (^^^.  In  conse- 
quence of  the  provisions  of  29  Car.  II.  c.  3.  §  7* 
(being  the  statute  of  Frauds  and  Perjuries)  no 
bargain  and  sale  can  be  available  at  this  day 
without  a  writing  at  least. 

The  preceding,  observations  are  referrible  to 
the  statute  of  enrolments. 

Bargains  and  sales  of  teal  estate  from  cpm- 
misaiQners  of  bankrupt  are  also  required  to  \^t 

.4»irolled. 

(O  (MUnutf^  case,  Dyer.  399.  a. 
fO  NQtettoi:>yer9Ss.a. 
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For  the  enrolment  of  the  general  bargain  and 
«a3e  no  time  is  prescribed ;  but  as  the  commis- 
sioners have  merely  an  authority  to  be  exercised 
by  bargain  and  sale,  indented  and  enrolled,  no 
estate  passes  till  enrolment,  and  therefore  it 
seems  clear,  that  the  enrolment  must  take  place 
before  the  death  of  the  assignee ;  and  qu.  if  it 
must  not  be  made  in  the  life-time  of  the  com* 
missioners.  It  is  quite  clear  it  may  be  made 
after  the  death  of  the  bankrupt,  so  as  to  devest 
die  estate  out  of  his  heir. 

It  is  also  observable,  that  to  enable  the 
assignees  to  pass  the  legal  estate,  the  bargain 
Bod  sale  to  them  must  be  enrolled  before  the 
date  of  their  conveyance  in  favour  of  the  person 
to  whom  they  sell ;  and  the  bargain  and  sale 
will  operate  on  those  lands,  estates  and  inte- 
rests only,  which  the  bankrupt  has  by  way  of 
estate  or  interest,  right  or  title  (^ti^ ,  at  the  date 
of  the  bargain  and  sale. 

To  pass  lands  subsequently  acquired  by  pur- 
chase,  or  devise,  or  descent,  there  must  be  a 
new  bargain  and  sale ;  and  to  bar  an  entail  in 
the  lands  of  the  bankrupt,  •  or  the  remainders 
and  reversions  expectant  thereon,  wh^  barrable 
by  the  bankrupt,  the  bargain  and.  sale  must  be 
enrolled  within  skc  kmar"  months. 

When  a  bargain  and' sale  has  been. executed 
for  more  than  9ix  months,  and  not  enrolled 
within  that  time,  to  that  it  is  ineffectual  to  bar 
the  entail  in  lands,  a  new  bargain  and  sale 

(uj  SmUh  Y.  Cijgin^  a  H.  Black.  444- 
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should  be  executed  and  enrolled  within  the 
limited  time.  Still,  however,  for  want  of  a 
decision  on  this  point,  some  doubt  may  be 
entertained  of  the  sufficiency  of  this  bargain 
and  sale  to  produce  the  desired  effect. 

Though  there  are  cases  to  the  contrary,  par- 
ticularly Elliot  y.  Danby  (x) ,  the  settled  opinion 
now  is,  that  no  enrolment  is  requisite  to  enable 
the  commissioners  to  pass  terms  for  years. 
Other  points  applicable  to  bargains  and  sales 
under  the  bankrupt  laws  will  be  found  in  the 
first  volume. 

The  land-tax  and  various  other  acts  of  par- 
liament^  which  give  a  particular  or  special  power 
of  sale,  &c.,  require  the  bargain  and  sale  to  be 
made  by  deed  indented  and  enrolled;  and  some 
of  these  statutes  generally,  and  some  of  them 
in  particular  cases  only,  require  the  enrolment 
to  be  within  a  limited  time. 

The  conclusion  on  all  these  statutes  is,  that 
enrolment  is  an  essential  part  of  the  deed ;  and 
in  some  instances  nothing  passes  till  enrolment; 
and  it  may  be  doubted  whether  the  death  of 
the  grantor  or  .grantee  before  enrolment,  in 
those  instances  in  which  no  estate  passes  till 
enrolment,  and  no  time  is  limited  for  the  enrol- 
ment, will  not  render  the  deed  a  nullity. 

Also,  enrolment  is  sometimes  required  to  the 
valid  execution  of  a  power  of  revocation,  &c. ; 
and  when  it  is  required,  the  operation  of  the 

(x)  1%  Mod.  3. 
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deed  is  suspended ;  so  that  nothing  passes  till 
enrolment ;  and  a  fine  levied  in  the  mean  time 
by  the  owner  of  the  power,  will,  if  the  power  be 
an  interest^  extinguish  the  power,  or  have  some 
such  other  operation  as  may  be  ascribed  to  the 
fine  (y)  ;  and  in  Hawkins  v.  Kemp  (z)  it  was 
decided,  that  the  death  before  enrolment  of  the 
party  in  whom  the  power  resided,  rendered  it 
impossible  to  complete  the  execution  of  the 
power  by  enrolment. 

The  general  learning  on  this  subject  is  col- 
lected in  the  elaborate  judgment  pronounced  in 
HbaX  case^  and  in  the  arguments  of  the  counsel ; 
arguments  which  were  founded  on  anxious 
consideration  of  the  point,  and  extensive  re- 
search into  principle  and  decided  cases. 

Of  Registration. 

Registration  is  required  of  all  deeds 
which  are  to  pass  any  estate  or  interest,  or  to 
afiect  or  charge  any  lands,  &c.  in  the  county 
of  Middlesex^  and  the  several  ridings  of  the 
comities  of  York^  with  certain  exceptions,  and 
for  the  exceptions  in  each  act  that  act  should 
be  consulted. 

Wills  also  are  required  to  be  registered  with- 
in a  limited  time  after  the  death  of  the  testato  ; 
but  the  want  of  registration  does  not  suspend 
the  operation  of  the  deed  or  will,  as  between 
the  parties.  The  estate  passes  immediately,  as 
in  ordinary  cases. 

fyJ  Digg€i'%  cuae,  i  Rep.  173.  (mJ  3  East  410. 
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The  object  of  registration  is  to  enable  future 
purchasers,  mortgagees,  &c.  to  obtain  a  refer- 
ence to  deeds,  &c.  M^hich  have  created  encum- 
brances affecting  the  lands. 

The  effect  of  the  statutes  is  only  to  postpone, 
in  point  of  title,  those  who  omit  to  register 
the  deeds  or  wills  under  which  their  title  is 
derived,  so  as  to  give  subsequent  purchasers 
or  mortgagees  a  priority  over  them,  provided 
their  deeds,  &c.  be  duly  registered;  but  re- 
gistration is  neither  actual  or  constructive 
notice  of  a  legal  or  an  equitable  title,  so  as 
to  change  the  equity  between  different  par- 
ties, Le  Neve  v.  Le  Neve  (a) .  On  the  other 
hand,  though  a  purchaser  for  a  valuable  con- 
sideration may  gain  a  piiority  at  law^  for 
want  of  registration  of  a  former  conveyance ; 
yet,  if  he  had  actual  or  constructive  notice 
of  that  conveyance,  he  will  be  postponed  in 
equity,  and  deemed  a  trustee  for  the  former 
purchaser,  &c.  For  the  statutes  were  meant 
merely  as  a  protection  to  purchasers  £|9it4  ^(/e, 
and  to  indemnify  them  from  dormant  claims ; 
and  not  to  enable  them  to  overreochabandjlde 
transaction  of  which  they  were  apprized  (bj . 

In  its  form,  registration  differs  materially 
from  enrolment. 

Enrolment  authenticates  the  transaction  in 
terms,  by  giving  a  full  transcript  of  the  deed ; 
but  the  particulars  required  for  registration  are 

Ca)  4  Bro.  P.  C.  465.  3  Atk.  64J6. 
{h)  Jones  Y.  Gibbons,  9  Ves.  467. 
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those  only  which  will  afford  the  clue  to  the 
transaction,  as  the  dates,  names  of  grantors  and 
grantees,  the  parcels  at  full  length,  and  the 
names  of  the  subscribing  witnesses,  &c.  &c. 
See  the  Statutes. 

In  these  county  registers  it  is  not  required 
that  the  nature  of  the  transaction,  or  the  object 
of  the  deeds,  &c.  should  be  disclosed ;  and  this 
disclosure,  though  given  in  a  variety  of  in- 
stances, had  better  be  omitted,  except  in  cases 
of  purchase;  or  if  the  mortgagor  has  no  ob- 
jection, in  mortgage  transactions. 

It  has  frequently,  however,  happened,  that 
the  loss  of  a  deed  has  been  supplied,  or  rather 
a  purchaser  has  been  satisfied  of  its  contents, 
from  a  reference  to  the  register,  when  the 
register  has  disclosed  the  nature  of  the  trans- 
action, by  showing  that  it  was  a  mortgage,  a 
purchase,  or  the  like,  and  the  extent  and'  de« 
gree  of  estate  which  was  conveyed. 

It  remains  to  be  decided,  whether  the  want 
of  registration  in  register  counties  will  in  any 
degree  afiect  the  presumption  which  otherwise 
would  be  drawn  respecting  the  surrender  of 
terms,  the  re-conveyance  by  mortgagees,  and 
the  like.  Weighty  argunlfents  may  be  urged 
on  each  side  of  this  question. 

It  remains  only  to  be  added,  that  when  lands 
lie  in  a  register  county,  it  is  gross  negligence  in 
a  purchaser  or  mortgagee  to  forego  a  search 
of  the  register  for  encumbrances.  It  is  his  duty 
to  satisfy  himself  from  the  register  that  the 

H  2 
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title  is  disclosed  by  the  abstract,  and  that  the 
abstract  comprises  all  the  deeds,  &c.  of  which 
notice  is  taken  n  the  register.  And  as  to  lands 
in  register  counties,  the  register  should  be 
searched  for  judgments ;  for  judgments  not 
registered,  like  judgments  not  docketed,  will 
not,  without  notice,  affect  the  title  to  lands  in 
the  register  counties.  For  fines,  recoveries, 
decrees,  administrations,  grants  of  letters  of  pro- 
bate, &c. ;  the  proper  offices  must  be  searched ; 
for  the  statutes  do  not  ej^tend  to  these  docu«* 
ments  of  title. 

Of  Memoriah. 

These  are  more  particularly  required  m 
annuity  transactions,  in  consequence  of  the 
statute  of  17  Geo.  3.  c.  26,  now  repealed,  and 
its  place  supplied  by  the  statute  of  53  Geo.  3. 
c.  141. 

Each  of  these  statutes  appUes  to  annuities  for 
a  life  or  lives,  or  for  years  determinable  with  the 
death  of  a  person,  or  several  persons.  It  does 
not  apply  to  annuities  for  a  term  of  years  cer- 
tain; even  when  granted  by  persons  having 
particular  estates,  or  remote  or  reversionary 
interests.;  and  it  does  not  extend  to  any  annui- 
ties, even  for  a  life  or  lives,  granted  by  persons 
seised  in  fee-simple,  or  fee-tail  in  .possession,  of 
lands  of  equal  or  greater  value  beyond  the 
intere&t  of  encumbrances  J^nd  annuities,  of 
which  there  shall  be  notice ;  nor  to  annuities 
secured  by  b  transfer  of  annuities  in  the  pubhc 
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funds,  when  the  dividends  are  equal  to  answer 
the  annuities;  and  annuities  granted  by  a  te- 
nant for  life,  and  a  person  who  has  the  remainder 
in  tail,  or  in  fee,  or  by  one  person,  or  several 
persons,  having  a  power  of  appointment  over  a 
fee,  or  by  persons  having  equitable  as  well  as 
legal  estates,  are  within  the  purview  of  the  ex- 
ceptions of  this  act. 

Bach  act,  in  terms  or  in  effect,  alio  excepts- 
annuities  granted  voluntarily,  without  any  pe-^ 
cuniary  consideration ;  including  annuities 
granted  in  consideration  of  the  good  will  of  a 
trade,  and  the  like ;  nor  does  it  extend  to  any 
annuity  granted  by  will  or  marriage  settlement, 
or  for  the  advancement  of  a  child ;  nor  to  any 
annuity  granted  by  a  body  corporate;  nor 
under  any  authority  or  trust  created  by  act  of 
parliament. 

These  statutes,  and  the  decisions  on  them, 
should  be  carefully  studied ;  in  particular  the 
saving  clause  should  receive  attention. 

And  it  is  to  be  observed,  that  when  the  deed 
requires  a  memorial,  and  no  memorial  is  filed 
within  the  limited  time,  the  deed  itself,  and  all 
its  grants  and  provisions,  and  not  merely  the 
annuity,  are  absolutely  void,  so  that  no  change 
takes  place  either  in  the  legal  or  equitable 
estate ;  and  therefore,  if  a  mortgagee  for  a 
term  for  years,  or  in  fee,  transfers  the  mortgage 
to  secure  an  annuity,  and  no  memorial  of  the 
deed  is  filed  within  due  time,  the  assignment 
or  transfer  will  be  void ;  so  that  the  legal  title 

H  3. 
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cannot  be  deduced  i;vithout  the  assistance  of  the 
mortgagee,  whatever  may  be  the  language  of 
the  deed,  with  a  view  to  dispense  with  his 
concurrence. 

It  remains  to  be  observed,  that  though  a 
deed  may  be  good  in  point  of  form,  and  have 
all  the  internal  and  external  circumstances 
which  have  been  noticed,  as  far  as  they  are 
necessary  to  its  validity,  yet  the  deed  may,  in 
some  cases,  be  void,  or  wholly  inoperative,  and 
in  other  cases  voidable. 

1st,  Because  it  is  obtained  from  a  person 
deprived  of  understanding ;  as  an  idiot,  lunatic, 
&c. ;  or  from  a  person  not  yet  arrived  at  the 
age  of  maturity,  as  an  infant ;  or  from  a  person 
whom  the  law  supposes  to  have  no  free  will,  as 
a  married  woman ;  or  because  it  is  obtained  by 
duress ;  or  because  it  is  vitiated  by  usury,  or 
because  it  is  made  for  some  illegal  purpose,  or 
contrary  to  some  statute  ;  or  because  it  is  made 
fraudulently  to  deceive  creditors,  or  other  per- 
sons having  some  interest,  as  the  lord  by 
escheat,  &c. ;  or  because  it  is  made  fraudulently 
to  deceive  purchasers;  or  because  the  party  is  a 
trader,  and  hath  committed  an  act  of  bank- 
ruptcy ;  and,  lastly,  a  deed  may  be  void  be- 
cause it  is  misread  to  an  illiterate  person,  or 
because  it  is  altered  in  a  material  or  immaterial 
point,  either  by  erasure  or  interlineation,  or  the 
like,  by  an  interested  person. 

Alterations  by  strangers  are  material  so  far 
only  that  the  alteration  will  not  avail ;  and  the 


OF   MBHORIALS.  105 

deed  will  be  operative  as  far  as  it  can  operate 
without  the  alteration ;  and  the  parts  originally 
introduced  into  the  deed,  will  be  retained  as  far 
as  they  remain  legible,  or  as  far  as  extrinsic 
evidence  can  supply  the  contents  of  the  deed  in 
its  original  state. 

Formerly  it  was  supposed  that  the  effect  of  a 
deed  was  avoided  by  cancellation ;  it  is  now 
agreed  that  a  deed  cancelled  by  accident,  as 
where  the  seal  was  eaten  off  by  mice,  may  be 
given  in  evidence. 

And  it  seems  quite  clear,  that  no  deed  which 
has  once  passed  an  estate  or  interest  can  be 
avoided,  so  as  to  devest  that  estate  or  interest 
by  a  cancellation  of  the  deed.  This  point  is 
fully  established  by  Magennis  v.  Mac  CuUoughy 
GiU^rt's  Eq.  Cas.  235. ;  Bolton  v.  Bishop  of 
Carlisle^  2  Hen.  Black.  264 ;  Perrott  r.  Perrotty 
14  East.  42S. 

There  must  be  a  reconveyance^  a  surrender^ 
or  the  like  assurance. 

But  bonds»  or  other  executory  instruments,, 
which  are  merely  obligatory  on  the  person, 
may  havetheir  effect  defeated  by  an  intentional 
cancellation  of  the  deed  by  the  obligee. 

In  treating  of  idiots,  lunatics,  infants,  mar- 
ried women,  persons  executing  deeds  under 
duress,  and  the  like^  the  observations  which  are 
applicable  to  them  will  be  found  under  the 
respective  heads,  as  inserted,  or  to  be  inserted,  in 
this  work;  end  thfe  observations  applicable  to 
fraudulent  deeds  to  deceive  purchasers  or  ere-   , 
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ditors  will  be  added  hereafter,  under  the  title 
"  Volunteer/'  &c. ;  and  the  observations  ap- 
plicable to  deeds,  void  on  account  of  bank- 
ruptcy, will  be  found  under  the  head  ^^  Bank- 
rupt/' as  collected  or  to  be  collected  for  this 
work. 

The  subject  should  be  pursued  in  Shep. 
Touch,  in  the  chapter  on  deeds;  a  chapter 
in  which  the  general  learning  respecting  deeds, 
their  formal  parts,  and  the  means  bj  which 
they  may  be  avoided,  is  collected  in  a  very  sa- 
tisfactory manner. 

There  is  one  head^  however,  of  law,  which 
deserves  notice  in  this  place ;  viz.  no  estate  can 
be  vested  in  a  person  against  his  will ;  conse* 
quently  no  one  can  become  a  grantee,  lessee, 
&c.  without  his  agreement.  The  law  implies 
agreement,  till  the  contrary  be  shown ;  but  the 
moment  it  can  be  shown  that  the  party  refused 
to  accept  the  deed,  or  the  estate,  his  disagree- 
ment will  render  the  conveyance,  grant,  &c. 
inoperative. 

The  learning  on  this  point  was  amply  dis- 
cussed in  the  case  oi  Leach  v.  Thompson  (c). 

On  the  same  grounds  a  grant  to  a  married 
woman  may  be  disaffirmed  by  her  husband's 
disagreement  to  the  estate  during  coverture; 
or  by  her  when  free  from  coverture ;  or  by  her 
representatives,  if  she  die  during  coverture,  or 
before  agreement  to  the  grant.  This  doctrine 
of  disagreement  is  become  important  with  re- 

(c)  VcHtm'  Rep.  igSr 
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feretice  to  the  modern  practice  of  executing 
deeds  of  disclaimer  by  trustees,  devisees  of 
copyhold  lands,  &c.  &c.  (d).  In  Hawkins  v. 
Kemp  (ejy  it  was  assumed  by  the  court  to  be 
a  clear  point,  that  one  of  several  joint-tenants 
under  a  will  may  by  his  disclaimer  place  the 
entire  fee  in  his  companions ;  and  this  opinion 
is  well  warranted,  at  least  to  the  extent  in  which 
several  persons  take  as  executors  or  trustees 
under  a  will ;  since  the  statute  (fj  has  enabled 
some  of  them  to  execute  the  trusts,  when  the 
others  refuse ;  and  the  statute  extends  as  well 
to  devisees  in  trust  as  to  executors,  who  have 
only  an  authority  to  sell  (g). 

It  has  been  sometimes  assumed,  that  one  of 
several  trustees  appointed  by  deed,  may  also 
disclaim,  and  vest  the  estate  in  the  other  trus- 
tees. This  practice  cannot  be  safely  followed. 
The  analogy  is  not  sufficiently  strong  and  con- 
clusive, to  render  it  clear  that  one  of  several 
joint-tenants  under  a  deed  may  disclaim  merely 
because  one  of  several  joint-tenants  under  a 
will,  for  the  purposes  of  executing  the  trusts  of 
that  will,  is,  by  the  statute  law,  allowed  to  dis- 
charge himself  from  the  trusts  by  disclaimer, 
or  more  correctly  speaking,  because  the  other 
executors  or  trustees  are  by  the  statute  law 
empowered  to  act  after  one  trustee  has  refused 
to  take  the. office  on  himself. 

Cd)  1  lost.  113.  a.  Cro,  Eliz.  8a 

Ce)  3  East.  410.  (f)  3  Vol.  p.  350. 

CgJ  1  Inst.  113.  a.  GreenfiM's  case,  Cro.  Eliz.  80.  269. 
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There  is  an  express  authority  in  LittktMy 
§  684,  685,  that  the  refusal  of  one  of  two 
joint-tenants  will  not  place  the  fee  in  the  other. 
The  sections  are  in  these  terms  : 

§  684.  If  tenant  in  tail  enfeoff  his  son,  and 
another  by  his  deed  of  the  land  entailed,  in  fee, 
and  livery  of  seisin  is  made  to  the  other  ac- 
cording to  the  deed,  and  the  son,  not  knowing 
of  this,  agreeth  not  to  the  feoffment,  and  after 
he  which  took  the  livery  of  seisin  dieth,  and  the 
son  doth  not  occupy  the  land,  nor  taketh  any 
profit  of  the  land  during  the  life  of  the  father, 
and  after  the  father  dieth,  now  this  is  a  re- 
mitter to  the  son,  because  the  freehold  is  cast 
upon  him  by  the  survivor ;  and  no  -  default  was 
in  him,  because  he  did  never  agree,  &c.  in  the 
life  of  his  father,  and  he  hath  none  against 
whom  he  may  sue  a  writ  oifarmedon^  &c. 

For  if  a  man  be  disseised  of  certain  land, 
and  the  disseisor  make  a  deed  of  feofiinent, 
whereby  he  enfeoffeth  JB,  C,  and  D,  and  livery 
of  seisin  is  made  to  B  and  C,  but  D  was  not 
at  the  livery  of  seisin,  nor  ever  agreed  to  the 
feoffment,  nor  ever  tsxmld  take  the  profits,  &c* 
and  afler  JB  and  C  die,  and  D  survive  them, 
and  the  disseisee  bringeth  his  writ  upon  dis- 
seisin in  the  per  against  J>,  he  shall  show  all 
the  matter,  how  he  never  agreed  to  the  feoff- 
ment ;  and  he  shall  discharge  himself  of  da- 
mages, so  as  the  demandant  shall  recover  no 
damages  against  him,  although  he  be  tenant  of 
the  freehold  of  the  land. 
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It  may  be  objected,  that  the  case  supposes 
a  mere  passive  conduct,  and  not  an  actual  dis- 
agreement by  J).  But  the  words,  "  nor  ever 
would  take  the  profits,*' &;c.  are  obviously  applied 
to  the  fact  of  actual  disagreement  (h) . 

When  a  person  has  once  agreed  to,  that  is, 
accepted,  an  estate,  he  cannot  afterwards  devest 
it  by  any  disagreement,  except  by  disclaimer 
on  record. 

The  exceptions  are,  an  infant  may  disagree, 
when  adult,  notwithstanding  agreement  during 
minority;  and  a  married  woman  may,  not- 
withstanding agreement  by  herself  or  husband 
during  coverture,  disagree  to  the  estate  when 
she  shall  be  sole  (i).  Her  husband  may  by 
his  disagreement,  even  prevent  the  estate  from 
vesting  in  her  during  the  coverture  ;  and  not* 
withstanding  agreement  to  the  estate  by  the 
husband  or  the  wife  or  both  of  them  during 
the  coverture,  the  estate  may  be  repudiated  by 
the  heir  on  the  death  of  the  wife  during  her 
coverture ;  or  afterwards,  and  before  she,  while 
sole,  or  being  under  coverture^  by  an  af):er-taken 
husband,  has  bound  herself  by  acceptance  of 
the  estate. 

Having  now  stated  the  outline  of  the  points 
to  be  considered  in  forming  an  opinion  of  the 
operation  of  a  single  deed,  it  will  be  proper  to 
advert  to  the  circumstances  which  are  to  be 


(h)  Vin.  Abr.  tit.  Disclaimer. 

(i)  1  lost.  3.  a-     2  Blacks.  Com.  c.  19. 
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regarded  in  weighing  the  efficacy  of  each  par- 
ticular species  of  deed. 

The  first  consideration  ought  to  he,  what  is 
the  form  of  the  deed,  and  what  is  its  import. 

The  next  consideration  should  be,  whether 
the  deed  operated  in  the  mode  intended ;  and 

Sdly,  If  it  could  not  operate  in  that  mode, 
whether  it  was  capable  of  operating  with  eflect 
in  some  other,  and  what,  mode.  The  conclusion 
or  opinion  must  be  formed  according  to  the 
result. 

For  instance,  a  deed  importing  to  be  a 
feoffment  must  be  perfected  by  livery  of  seisin, 
and  must  proceed  from  a  person  who  has  the 
possession. 

A  deed  importing  to  be  a  bargain  and  sale 
must  be  made  in  consideration  of  money,  or 
money's  worth,  and  must  be  enrolled  within 
six  months. 

And  a  covenant  to  stand  seised  must  be 
founded  in  the  whole,  or  in  part,  on  the  con- 
sideration of  blood,  or  of  marriage ;  viz.  of 
consanguinity,  or  of  affinity,  or  the  very  mar- 
riage itself. 

And  a  surrender  must  be  made  to  the  person 
who  has  the  next  vested  and  immediate  estate ; 
and  that  estate  must  be  as  large  as,  or  larger 
than,  the  estate  to  be  surrendered. 

So  a  re-lease  by  way  of  mitter  VestcUe^  or 
conveyance,  cannot  be  made  to  any  other  person 
than  to  him  who  has  an  estate  to  be,  and  which 
is  capable  of  being,  enlarged  ;  and  a  re-lease  of 
right  cannot  be  made  to  any  person,  unless  he 
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has  a  defeasible  estate  as  a  foundation  for  the 
re-lease ;  and  when  a  grant  is  merely  void,  or 
passed  an  estate  which  has  been  avoided,  or  is 
determined,  the  title  under  that  grant  does  not 
afterwards  admit  of  confirmation  ;  for  it  is  a  rule 
of  law,  that  a  void  estate  cannot  be  confirmed. 

Unless,  therefore,  these  particular  circum- 
stances concur,  either  in  point  of  fact,  or  of  pre- 
sumption from  some  circumstances  on  which 
the  mind  may  safely  rely,  the  deed  may  be 
considered  as  inefficient  in  the  mode  in  which 
it  was  intended  to  operate. 

So  a  feoffment,  or  other  common-law  con- 
veyance, must  pass  the  freehold  immediately; 
and  the  deed  may  be  void  as  a  common-law 
conveyance,  because  it  limits  an  estate  of  free- 
hold to  commence  infuturo.  But  by  a  bargain 
and  sale,  or  by  a  covenant  to  stand  seised  to 
uses,  the  use  may  be  limited  to  commence  from 
a  future  day  or  upon  an  event ;  and  therefore 
it  frequently  happens,  that  a  deed  which  cannot 
operate  as  a  feoffment,  may,  provided  other  cir- 
cumstances concur,  be  good  as  a  covenant  to 
stand  seised,  or  as  a  bargain  and  sale  (k). 

In  this  place,  perhaps,  it  will  be  proper  to 
consider,  shortly,  the  circumstances  which  must 
occur  in  each  particular  species  of  deed,  in  order 
that  the  deed  may  be  valid  in  that  mode ;  and 
as  often  as  it  happens  that  the  deed  is  found  to 
be  inoperative,  in  the  form  in  which  it  is  pro- 

(hj  Roe  V.  Tranmer,   2  IVikon.  75.    JViUes  Rep.  682.— I^oe 
▼•  Simpson,  %  Wik.  22. 
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fessedly  made,  it  would  be  right  to  advert  to  the 
other  species  of  deed,  with  a  view  to  an  opinion 
whether  the  deed  may  not  operate  in  one  of  the 
other  modes. 

Ist,  As  to  Ferments. 

1st,  There  must  be  a  feoffor  capable  of  making 
a  feoffment. 

2dly,  There  must  be  a  feoffee  capable  of 
taking  by  feoffment. 

Sdly,  Words  of  grant. 

4thly,  There  must  be  a  subject  on  which  a 
feoffment  can  operate ;  viz.  corporeal  heredita- 
ments, as  lands ;  or  if  there  are  any  incorporeal 
hereditaments,  they  must  be  such  as  pass  with, 
and  are  parcel  of,  corporeal  hereditaments;  as 
services,  parcel  of  a  manor,  &c.;  and  the  subject 
must  be  adequately  described. 

5tbly,  There  must  be  ah  appropriate  limita- 
tion of  estate  by  proper  and  effectual  words. 

6thly,  The  freehold  must  not  be  put  in  abey- 
ance ;  in  other  words,  the  freehold  must  not  be 
granted  to  commence  in  future. 

7thly,  There  may  or  may  not  be  uses  or 
trusts,  or  a  condition,  according  to  the  intention 
of  the  parties. 

8thly,  There  must  be  a  charter  of  the  feoff* 
ment,  or  some  writing  in  evidence  of  the  same. 
This  is  made  necessary  by  the  statute  of  frauds 
and  perjuries,  and  in  some  few  cases  by  the 
common  law. 

9thly,  The  deed  must  be  executed  by  the 
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granting  parties,  and  must  be  duly  attested,  or 
there  must  be  circumstances  which,  coupled 
with  the  lapse  of  time,  render  the  presumption 
of  execution  highly  probable. 

lOthly,  Livery  of  seisin  must  be  made  by 
the  feoffor  in  person,  or  by  attorney,  to  the 
feoffee  in  person,  or  by  attorney,  and  there  must 
be  evidence  of  the  livery,  or  strong  grounds  for 
presuming  it. 

Livery  must  be  of  the  possession,  and  conse- 
quently by  or  with  the  consent  of  the  person 
who  has  the  possession,  and  to  the  person  who 
is  to  have  the  first  estate,  though  that  estate  be 
for  years. 

On  this  subject,  Shep.  Touch,  should  be  con- 
sulted as  often  as  any  question  of  difficulty 
arises;  since  there  are  an  infinity  of  cases  which 
a  mere  outline  cannot  embrace. 

2dly,  As  to  Gifts. 

Those  deeds  by  which  estates-tail  are  created 
are  denominated  gifts;  but  the  form  of  the 
deed  and  the  essential  parts  of  it  do  not  belong 
peculiarly  to  any  particular  class.  Gifts  are 
made  indiscriminately,  either  by  means  of  livery, 
^^  ^7  gi's^t,  according  to  the  nature  and  cir- 
cumstances of  the  estate  of  the  person  by  whom 
the  entail  is  created. 

Sdly,  As  to  GrantSy  and  Bargains  and  Saks. 

All  grants  concern  incorporeal  heredita* 
ments,  or  interests  in  reversion  or  remainder. 
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and  must  be  made  by  deed,  except  rents  granted 
by  parceners  for  owelty  of  partition  ^t^* 

This  is  the  first  circumstance. 

2dly,  There  must  be  a  grantor  capable  of 
granting  by  deed. 

Sdly,  Agrantee  capable'of  taking  underagrant. 

4thly,  Words  of  grant  or  conveyance. 

5thly,  A  thing  to  be  granted,  and  described 
with  sufficient  certainty. 

6thly,  Proper  words  of  limitation. 

7thly,  As  to  things  already  created  and  to 
be  granted,  an  estate  of  freehold  may  not 
be  limited  to  commence  in  future  ;  but  as  to 
things  newly  created,  as  rents,  commons,  and 
the  like,  a  freehold  may,  on  the  creation  thereof, 
be  granted  to  commence  from  a  future  day,  or 
from  an  event  (k) . 

8thly,  There  may  or  may  not  be  uses,  trusts^ 
or  a  condition,  according  to  the  intention  of  the 
parties. 

A  deed  of  grant  must  be  executed  by  the 
granting  parties,  and  there  must  be  evidence  of 
execution^  or  circumstances  to  supply  the  want 
of  such  evidence. 

Bargains  and  sales  under  authorities  in  wills 
and  acts  of  parliament  may  be  considered  as 
common-law  assurances.  In  strictness,  they  are 
not  grants  or  conveyances,  but  rather  in  the 
nature  of  appointments.  The  bargainee  will 
derive  his  title  from  the  testator,  or  from  the 
act  of  parliament. 

(ij  1  Inst.  50.  b.  169.  b,     (kj  Essay  on  EstateSj  ch.  Freehold 
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The  bargain  and  sale  is  only  a  medium  for 
completing  the  seisin,  and  not  a  grant  of  the 
seisin ;  the  bargainor  is  more  in  the  nature  of 
an  attorney,  or  instrument,  than  of  a  principal. 

Such  bargains  and  sales  are  usually  made  by 
deed ;  but  neither  a  deed  or  enrolment  is  neces* 
sary,  except  so  fer  as  one  or  the  other  may  be 
prescribed  by  the  act  or  instrument  creating  the 
authority. 

In  general,  bargains  and  sales  assume  the 
formal  parts  of  deeds  of  grant ;  but  this  is  not 
necessary  ^IJ .  A  mere  receipt  with  proper 
words  would  be  evidence  of  a  sale. 

4thly,  As  to  Leases. 

Lbases  are  of  two  descriptions;  either, 

1st,  Those  which  grant  chattel  interests,  as 
estates  for  years  absolutely,  or  for  years  deter-' 
minable  on  lives;  and, 

2dly,  Leases  for  lives. 

Again;  leases  are  of  landi  in  possession,  or 
of  incorporeal  hereditaments,  or  of  the  rever* 
sion  or  remainder  in  lands,  which  is  also  an 
incorporeal  hereditament. 

1st,  Leases  for  lives  cannot  be  created  by 
an  assurance  at  the  common  law  without  livery, 
in  case  the  lands  are  held  for  an  estate  in  pos- 
session ;  or  without  grant  in  case  the  lands  are 
held  for  an  estate  in  reversion  or  remainder ; 
and  therefore  the  same  ceremonies  must  con- 
cur as  in  feoffments,  or,  according  to.  the  cir- 

(0  1  Init*  lid*  &• 

VOL.  III.  I 
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cumstanceg  of  the  caa*,  in  grants.  So  when 
incorporeal  hereditamentSi  or  the  revernoa  of 
remainder  of  lands,  are  to  be  grantedf  the 
lease  must  be  by  deed;  in  other  words^  by 
grant ;  and  the  observations  on  grants  will  be 
applicable ;  with  this  difference,  however,  that 
terms  for  years  may  be  granted,  to  commence 
m  futurOf  via.  from  a  day  to  come,  or  on  an 
event. 

But  a  lease  of  lands  held  for  an  estate  in 
possession,  except  leases  to  be  made  under 
powers,  and  requiring  the  circumstances  of  the 
power  to  be  pursued  in  order  to  render  the  lease 
effectual  uuder  the  power,  may  be  good  with  or 
without  deed ;  but  in  consequence  of  the  pro- 
visions in  the  statute  of  frauds  and  peijuries^  no 
lease  for  any  term  exceeding  three  years,  nor 
even  leases  for  a  less  time,  in  case  two  third 
parts  of  the  improved  value  be  not  reaenred, 
will  be  good,  unless  it  be  made  by  writing 
signed  by  the  party,  or  some  person  doly  autho- 
rised by  him.     See  the  words  of  the  statute. 

Having  premised  these  observations,  and  no- 
ticed these  distinctions,  the  other  particulars 
requisite  to  the  validity  of  a  lease  ibr  years,  or 
which  may  attend  it,  are, 

Ist,  There  must  be  a  lesaor  able  to  make  the 
lease, 

fidly ,  A  perwn  capable  of  taking  the  lease. 

Sdly,  Words  of  demise. 

4thly,The  thing  demised,  properly  described. 

5lhly,  Proper  words  of  limitation  to  create 
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tlie  ttrm;  and  m  particular  such  words  as 
will  render  the  term  of  certain  duration ;  that 
is  to  say,  will,  w  point  of  expression  or  implioa- 
Uonof  law,  mark  the  time  for  its  commencement 
in  interest  and  its  continuance.  On  this  subject 
sea  Essay  on  Estates,  chap.  Estates  for  years* 

6tUy,  There  may  be  a  collateral  determina^ 
tion,  a  rent,  or  a  condition ;  or  these  partioH 
lars  may  be  omitted,  according  to  the  intention 
of  the  parties.  - 

A  collateral  determination  forms  port  of  the 
measure  of  the  estate,  and  is  in  this  respect 
difirent  from  a  condition ;  for  the  object  and 
the  effect  of  a  condition  are  to  defeat  the  estate 
before  it  shall  have  filled  the  measure  of  its 
contanuaaee* 

5thly,  As  to  Asrigrlments^ 

AssigOdiests  are  either  of  terms  for  yedrs  or 
terms  for  lives,  or  choses  in  action. 

The  two  former  are  legal  assurances,  the 
latter  merely  an  equitable  assurance^  operating 
rather  by  contract  than  as  a  formal  instrument. 
In  practice  it  has  assumed  p  regular  form. 

1st,  As  to  assignments  of  terms  for  years. 

These  are  made  with  or  without  deed ;  but  a 
deed  is  necessary  when  the  lands  are  assigned  for 
a  term  of  years,  being  a  reversion  or  remainder, 
ss  distinguished  from  an  ititeresse  termini  (m) . 

But  in  other  cases  a  deed,  is  not  necessary  (n). 

Ist^  There  must  be  an  assignor  able  to  assign. 

(m)  Suprt,  s  VsL  5-  (^)  «  ^«l-  7- 
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2dly,  There  must  be  an  assignee  capable  of 
taking  an  assignment. 

Sdly,  Proper  words  of  assignment. 

4thly,  A  thing  to  be  assigned,  described  in 
apt  and  sufficient  terms. 

5th1y ,  Proper  words  of  limitation ;  but  as  to 
this  point,  it  seems  to  be  the  better  opinion  that 
the  term  will  pass  by  a  grant  of  the  land  to  a 
man  generally,  at  all  events  by  a  grant  to  him 
and  his  executors  (o) . 

6thly,  There  may  or  may  not  be  a  condition, 
according  to  the  intention  of  the  parties  ;  but  a 
rent  reserved  in  an  assignment  will  be  considered 
^  a  rent  in  gross,  and  not  as  a  rent  distrainable 
of  common  right  (p) . 

7thly,  The  assignment  must  be  executed  by 
the  assigning  party. 

As  to  Assignments  of  Terms  for  Lives. 

This  assignment  can  be  made  only  by  livery 
of  seisin,  or  by  that  which  is  equivalent,  as 
lease  and  re-lease,  or  by  bargain  and  sale  en- 
rolled; or  in  case  the  lands  are  held  in  rever- 
sion or  remainder,  then  by  grant;  and  of  course 
the  circumstances  essential  to  the  operation 
of  the  assurance  which  is  adopted,  n^ust  be 
observed;  and  in  this  instrument  there  must 
be  appropriate  words  of  limitation ;   and  yet  it 

Co)  Shep.  Touch.  87.  94.  io«.  106.  107.— GW^n's  case, 
1  Leon  98.  %  Leon.  78.  1  Rol.  Abr.  371.  2  R.  Abr.  58.  Dyer, 
307.  37  »•  Skin.  544.  Bro.  Abr.GranU,  Pl«Com.  434.  534. 

(f)  Webb  ▼.  Russell,  3  Tenn  R^.  393. 
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should  seem  that  all  the  term  may  pass  without 
words  of  transmission  or  succession  (q).  There 
cannot  be  an  assignment  of  the  estate  of  free* 
hold  to  hold  from  a  future  day. 

As  to  Assignments  of  Chases  in  Action. 

1st,  There  must  be  a  person  assigning,  and 
able  to  make  such  assignment. 

2dly,  A  person  to  take  the  assignment,  and 
capable  of  the  same. 

Sdly,  Proper  words  of  assignment. 

4thly,  A  thing  to  be  assigned,  and  described 
in  sufficient  terms. 

5thly,  Proper  words  of  limitation. 

6thly,  There  should  be,  though  this  is  rather 
fonnal  than  necessary,  a  letter  of  attorney  to 
receive  and  give  discharges. 

7thly,  There  may,  or  may  not  be,  trusts  ac- 
cording to  the  intention. 
.    Sthly,  The  assignment  may  be  made  with  or 
without  deed, 

9thly,  It  should  be  executed  by  the  party 
assigning. 

As  to  Releases  and  Confirmations  in  enlarge- 
ment of  an  Estate. 

These  partake  of  the  nature,  and  require  all 
the  circumstances  of  a  grant.  One  circum- 
stance peculiar  to  them  is,  that  as  a  foundation 
for  the  release  or  confirmation,  there  must  be 
an  estate  capable  of  being  enlarged  by  release 

(q)  Wmam  V.  JelyU,  a  Yea.  sea.  881. 
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or  cottfirmatiop.  For  thU  purpoM  a  rekase  aad 
eonfirmatton  agree  in  tke  Mine  partieularf ,  and 
may  be  considered  as  one  and  the  aame  f  peoies 
of  assurance* 

As  to  a  Release  of  Bight. 

This  cannot  be  made  iiithoat  deed,  and  the 
points  to  receive  attrition,  are 

1st,  That  there  is  a  releasor  able  to  reli^ase. 

Sdly ,  A  releasee  capable  of  the  release. 

Sdly,  Proper  words  of  release. 

4thly,  A  right  or  title  to  be  released,  with 
proper  words  descriptive  of  the  subject. 

5thly,  That  the  release  is  u^oated  by  the 
releasing  party. 

No  words  of  limitation  are  necessary  m  a 
release  of  right,  nor  oan  the  operation  of  the 
release  be  restrained  by  words  of  exprepA  Umi- 
tation.  A  release  of  right  for  a  day  is  equal  to 
the  release  of  the  right  for  ever;  and  as  no  seisin 
passes,  uses  cannot  be  declared  on  a  rekase  of 
rigM;  but  a  re-lease,  or  confirmation  in  enlarge- 
ment of  an  estate,  passes^a  seisin ;  and  ysea  and 
tfUfts  are  admis3ible^ 

As  to  cof^rmationsefTitk. 

1st,  The  confirmation  must  be  by  deed. 

2dly,  There  must  be  a  party  confirming,  and 
able  to  make  the  confirmation. 

S^ly,  A  person  to  take  llie  confirmation,  and 
capable  of  the  same. 

4thly,  Aroperwordeof  eoB^rmatioQ. 
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6tbly9  An  estate  which  admits  of  oonfirma- 
tton ;  or  if  the  confirmation  is  to  bci  as  it  may 
be^  for  a  limited  time,  the  subject  of  the  con-« 
fimiation  must  be  described,  and  apt  words  of 
limitation  must  be  used. 

In  a  confirmation  of  title  there  cannot  be  any 
uses  or  trusts ;  and,  lastly,  the.  deed  must  be 
executed  by  the  confirming  party* 

A$  to  Surrenders. 

A  Svit&iNDXR  may  be  made  with  olr  with- 
out deed ;  but  if  the  thing  to  be  surrendered 
lies  in  grant,  there  must  be  a  deed,  [Sh€p. 
Touch. ;]  and  by  the  Statute  of  Frauds  and 
Perjuries,  a  surrender  cannot  be  made  without 
writing,  except  by  opemtion  of  law.  In  a  for- 
mal surrender  there  must  be 

Isty  A  person  to  surrender,  and  able  to  make 

the  same* 

2dlyf  A  person  to  take  the  sarreader,  and 
capable  of  the  same* 

Sdly,  Proper  words  of  sunender, 

4thly,  A  thing  to  be  surrendered^  and  an 
eslBte  <^  interest  tberetn,  but  no  words  of 
lioutation  are  necessary  in  a  sunesHler. 

The  leading  point  to  be  regarded  is,  that  the 
surrenderee  has  an  estate  which  renders  faiaa 
eapabbof  the  surrender;  and^  hatijf  the  sur- 
render must  be  executed  by  the  peraeis  firoaii 
whom  it  proceeds. 

I  4 
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All  these  instruments  are  governed  by  the 
rules  of  the  common  law.  The  only  other  in- 
strument at  the  common  law,  by  which  a  title 
could  be  affected,  is  a  defeazance ;  an  instru* 
ment  which  is  now  rarely  used  as  apphcable  to 
titles- 
It  must  be  uniformly  made  by  deed ;  and 
when  it  is  to  defeat  an  estate  of  freehold,  it 
must  be  made  at  the  same  time,  and  form  part 
of  the  transaction  by  which  the  estate  is 
granted ;  and  then  the  rule  is,  *'  Qua  inamti" 
nentijiuntj  in  esse  videntur;**  but  an  estate  of 
freehold  once  vested,  cannot  be  defeated  by  a 
condition  or  defeasance  made  or  executed  at  a 
subsequent  period ;  but  terms  of  years,  bonds, 
and  the  like,  which  depend  on  contract,  and 
are  executory,  may  be  defeasanced  at  any 
time. 

Besides  these  conveyances,  or  rather  as- 
surances at  the  common  law,  there  are  other 
assurances  which  owe  their  efiect  merely  to  the 
doctrine  of  uses,  as  bargains  and  sales,  and  cove- 
nants to  stand  seised  to  uses. 

To  these  also  may  be  added,  declarations  of 
the  use  of  a  conveyance,  made  according  to  the 
rules  of  the  common  law,  and  appointments  in 
exercise  of  powers  in  conveyances,  including 
devises,  to  uses. 

The.  circumstances  which  must  concur  in  a 
bargain  and  sale  are, 
1st,  A  deed  indented. 
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Sdljr,  A  bargainor,  able  to  make  a  bargain 
and  sale. 

Sdly,  A  bargainee  capable  of  taking  by 
bargain  and  sale. 

4thly,  A  pecuniary  consideration,  or  a  con- 
sideration consisting  of  money's  worth,  as  a 
rent,  horse,  &c. 

5thly,  Words  of  bargain  and  sale,  or  words 
which  are  equivalent. 

6thly,  A  subject  to  be  bargained  and  sold, 
and  proper  words  of  descripticMi. 

7thly,  Words  of  limitation ;  for  words  of 
limitation  are  necessary  at  this  day ;  although 
the  use  of  the  fee  might,  before  the  statute  for 
transferring  uses  into  possession,  have  passed 
without  words  of  succession. 

8thly,  The  deed  must  be  executed  by  the 
bargainor. 

9thly,  It  must  be  enrolled  in  one  of  the 
courts  of  Westminster  Hall,  or  before  the 
custos  rotulorum,  &c.  of  the  county  in  which 
the  lands  are  situate. 

That  an  instrument  may  operate  as  a  cove- 
nant to  stand  seised, 

1st,  It  must  be  made  by  deed. 

2dly,  There  must  be  a  covenantor  able  to 
covenant  to  stand  seised. 

Sdly,  A  covenantee. 

4thly,  Words  of  covenant,  or  words  which 
are  equivalent;  and  words  of  grant  or  sur- 
render may  be  pleaded  as  a  covenant  to  stand 

seised. 


122  ON  titles: 

5thly,  The  deed  must  be  founded  oa  the 
consideration  of  blood  or  marriage,  and  con* 
sequentlj  be  in  favour  of  persons  related  by 
blood  or  marriage ;  or  it  must  be  in  considera- 
tion of  the  marriage  itself. 

6thl7/ There  must  be  a  subject  on  which 
the  covenant  to  stand  seised  may  operate^  and 
that  subject  must  be  properly  described. 

Tthly,  There  must  be  proper  words  of  li- 
mitation. 

8thly,  The  deed  must  be  executed  by  the 
covenantor. 

Declarations  of  the  use  of  conveyances  at  the 
common  law  are  sometimes  made  by  the  deed 
of  conveyance  itself,  and  sometimes  by  a  dis« 
tinct  instrument ;  as  in  the  case  of  the  declara^ 
tions  of  the  uses  of  fines  already  levied. 

These  declarations  may  be  made  either 
with  or  without  deed;  with  the  exception, 
however,  that  the  uses  of  a  fine  or  recovery 
already  levied,  or  suflfered,  cannot  be  declared, 
except  under  a  power,  without  a  deed  (r). 

Hence  the  dif&reoce  that  a  deed  to  lead  the 
uses  of  a  fine  to  be  levied,  or  recovery  to  be 
sufiered,  may  be  by  mere  writing  without  deed ; 
but  a  declamtion  of  the  uses  of  a  fine  already 
levied,  or  recovery  already  sufiered,  must  be  by 
deed  (s). 

It  is  observable,  however,  that  Ae  we,  or 
nther  s^nn,  may  remain  wAh  a  person  t9  whom 

fr)  4  and  5  of  Ann.  c.  iS.  §  15. 
($)  a  VoL  oTCoaTeTiiicing,  41. 
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the  legal  aeisin  was  conveyed  although  there  be 
not  anj  express  declaration  in  his  fttvour. 

That  an  use  may  arise,  there  must  be  a 
seisin  to  serve  or  supply  that  use;  and,  as 
already  observed,  the  estate  arising  from  the 
use  cannot  be  more  extensive  than  the  estate 
conveyed  to  supply  the  seisin  to  that  use  ;  and, 
therefore,  M^hen  a  conveyance  is  made  to  A 
generally,  or  to  A  for  life,  to  the  use  of  B  and 
his  heirs,  or  heirs  of  his  body ;  B  will  have 
merely  an  estate  for  the  life  of  A;  since  die 
the  period  of  the  life  of  ^  is  the  extent  of  the 
seisin  conveyed  to  him. 

But  when  a  conveyance  is  made,  and  the  use 
declared  in  favour  of  the  same  person,  the  de- 
claration of  use  may,  as  formerly  noticed,  be 
construed  to  form  part  of  the  limitation ;  since 
it  gives  merely  a  seisin  by  the  rules  of  the 
common  law,  independently  of  the  statute  of 
uses. 

For  this  reason  a  conveyance  to  Aj  to  the  use 
of  ^  and  his  heirs,  or  to  the  use  of  ^  and  tide 
heirs  of  his  body,  will  give  him,  in  the  former 
case  an  estate  in  fee,  and  in  the  latter  case  an 
Mtate*tail  (t). 

That  a  conveyance  may  operate  through  the 
medium  of  the  Statute  of  Uses  it  must  be  made 
by  a  person  who  has  a  legal  seisin ;  for  when  a 
conveyance  is  made  by  a  person  who  has  only 
an  equitable  ownership,  the  uses  will  be  merely 

ft)  JWUmik  ViMiMgv  0^ Ca^  9ji^  Dyeiv  iia  ft.  mipm$%. 
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equitable  estates,  and  consequently  trusts ;  and 
therefore,  in  arranging  the  state  of  the  title,  they 
should  be  considered  as  trust  estates,  and  not  as 
legal  estates. 

And  it  is  also  to  be  observed,  that  no  legal 
estate  can  arise  from  a  declaration  of  the  use 
of  the  estate  of  a  person  who  takes  merely  an 
use  to  be  executed  by  the  Statute  of  Uses ;  in 
other  words^  an  use  caniiot  he  declared  on  an 
we,  so  as  to  be  executed  by  the  statute ;  for 
such  uses  are  in  the  second  degree,  and  therefore 
mere  trusts. 

Hence  the  following  points,  which  frequently 
occur  in  abstracts  of  title,  should  be  carefully 
noticed : 

1st,  A  bargainee  under  the  Statute  of  enrol- 
ments, takes  merely  an  use ;  so  does  an  ap- 
pointee under  a  power  to  appoint  uses ;  and 
therefore  no  use  to  be  effectual  under  the  sta- 
tute of  uses,  can  be  declared  of  the  seisin  of 
such  bargainee  or  appointee.  Such  ulterior  use 
will  be  merely  a  trust,  and  confer  an  equitable 
ownership.  But  a  bargainee  under  a  bargain 
and  sale,  by  force  of  an  authority  at  the  common 
law,  or  by  the  statute  law,  takes  a  seisin  by 
the  rules  of  the  common  law ;  and  an  use  may 
be  declared  of  his  estate,  and  that  use  may  be 
executed  by  the  statute. 

But  if  a  conveyance  be  made  to  A  and  his 
heirs^  to  the  use  of  A  and  his  heirs ;  or  to  and 
to  the  use  of  A  and  his  heirs ;  and  other  uses 
are  afterwards  declared  of  his  estate,  these  se- 
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condary  uses  will  be  mere  trusts,  or  equitable 
interests,  and  not  executed  by  the  statute. 

And  observe,  that  a  conveyance  to  A  in  fee, 
to  the  use  of  JB  for  life,  with  remainder  to  the 
use  of  A  in  fee^  with  a  declaration  that,  upon  a 
given  event,  the  lands  shall  remain  to  the  use 
of  C  in  fee,  will  raise  an  use  in  favour  of  C, 
which  will  be  executed  by  the  statute ;  for  A  is, 
on  the  efiect  of  this  conveyance,  a  releasee  to 
uses  and  all  the  uses,  and  among  them  the  use 
in  favour  of  C  will  be  supplied  from  his  seisin, 
and  the  use  to  A  will,  by  reason  of  the  limita* 
tion  over,  be  executed  by  the  statute,  and  not 
be  a  common-law  seisin  fu). 

But  when  a  conveyance  is  made  to  A  in  fee, 
to  the  use  of  jB  in  fee,  with  a  proviso,  that  in  a 
given  event  B  shall  stand  seised  to  the  use  of  C 
in  fee ;  this  use  to  C  cannot  be  executed  by  the 
statute;  for  £  is  merely  a  cestui  que  use,  and  no 
use  can  be  declared  of  his  seisin.  The  error  in 
this  case  was  in  declaring  that  B  instead  of  A 
should  stand  seised  to  the  use  of  C. 

A  declaration  that  A  should  stand  seised  to 
the  use  of  C  would  have  been  effectual. 

The  observation  that  no  use  can  arise  on 
an  use,  must  be  confined  to  the  particular  deed 
by  which  the  first  use  is  raised ;  for  under  u 
seisin  acquired  through  the  medium  of  the 
statute  of  uses,  a  new  conveyance  may  be  made, 
or  a  bargain  and  sale  be  executed  ^and  an  use  may 

(u)  If  Doe  V.  Timinsy  i  Bamew  &  Alder  531,  be  law,  as 
opposed  to  Scon  y.  Scott,  Ambl.  383,  it  shakes  this  principle. 
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arise  on  suofa  conveyance,  or  be  declared  in  fi^ 
vour  of  the  bargainee. 

The  instances  of  shifting  uses  or  quinging 
uses,  seem  at  first  view  to  be  examples  of  uses  on 
uses. 

When  carefully  examined,  it  will  be  found 
they  do  not  trench  on  this  rule. 

Instead  of  being  uses  to  arise  from  the  estate 
of  a  former  cestui  que  use,  they  are  to  arise  in 
derogation  and  in  abridgment,  or  exclusion,  of 
the  estate  of  a  former  cestui  que  use.  The  seisin 
to  the  use  will  be  supplied  from  the  estate  of  the 
grantee  to  uses;  and  not  from  the  estate  of  the 
cestui  que  use  as  such ;  for  example,  lands  are 
conreyed  to  ^  in  fee,  to  the  use  of  B  in  fee, 
provided  and  in  case  a  given  sum  of  money  shall 
be  paid  to  fi  on  a  given  day,  then  the  lands 
shall  remain  to  the  use  of  D  in  fee. 

This  use  to  D  will  be  executed  by  the  statute. 
It  is  to  arise  from  the  seisin  of  A^  and  not  finom 
the  estate  of  JB. 

Instead  of  depending  for  effect  on  the  estate 
of  B,  the  use  to  D  is,  at  the  time  of  vesting,  to 
annihilate  and  defeat  the  use  or  estate  which 
was  limited  to  B. 

Had  the  use  to  arise  on  the  payment  q£ 
lAoney  been  for  life,  or  in  tail,  the  like  obsM<* 
various  would  have  been  applicaUe ;  with  the 
dtference  only,  that  the  estate  limited  to  the 
use  of  B,  would  have  been  partially,  instead  of 
wholly,  defeated,  and  the  residue  of  the  estate 
would  have  been  his  common-law  seisin. 
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Powers  in  conveyanees  to  uses,  and  appoint* 
ments  in  exercise  olS  these  powers,  by  way  of 
sale^lease^  or  jointure,  or  for  any  other  purpose, 
opwate  in  like  manner,  (with  some  exceptions 
apjdicable  to  the  rule  against  perpetuities)  as  if 
the  appointment  had  been  a  limitation  of  use  in 
the  original  conveyance. 

These  appointments  defeat,  either  wholly  or 
partially,  the  uses  declared  by  the  original  con- 
veyance. 

They  effect  this  object  by  substituting  other 
uses  in  their  stead,  and  equally  depending  for 
efiect,  on  the  seisin  of  the  original  grantee. 

Powers  of  appointment,  which  are  exercised 
by  creating  new  powers,  as  in  the  instance  of  a 
conveyance  to  Af  to  such  uses  as  JB  shall  ap- 
point, and  a  subsequent  appointment  by  B  to 
such  uses  as  C  shall  appoint,  are  within  the 
scope  of  the  same  observations ;  for  the  appoint* 
meat  by  C  will  be  an  appointment,  depending 
ultimately  for  eBect ;  on  the  conveyance  to  A^ 
and  will  pass  an  use  which  is  to  be  supplied 
with  seisin,  from  the  estate  of  Jf,  through  the 
operation  of  the  statute  of  uses. 

In  efiect,  the  appointee  of  C  must  be  con- 
sidered as  a  cestui  que  use  of  the  estate  of  Ap 
aad  C  and  B  will  only  be  the  instrunwnts  by 
wfaidi  this  use  is  brought  into  estate. 

Cases  of  this  sort  admit  of  a  great  variety 
of  dtstinctaoas,  when  compared  with  powers 
which  confer  an  autiiority  only,  and  not  an 
intePtst. 
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Uses  may  arise  in  any  conveyance  which 
passes  a  seisin,  or  in  any  bargain  and  sale,  or 
covenant  to  stand  seised,  which  is  to  operate  on 
the  seisin  of  the  bargainor  or  covenantor ;  and 
therefore  uses  may  be  declared  on  a  conveyance 
made  by, 

1st,  Recovery. 

2dly,  Fine. 

Sdly.  Feoflfinent. 

4thly,  Gift. 

5thly,  Grant. 

6thly,  Lease  for  lives,  or  assignment  for  lives. 

ythly.  Re-lease,  or  confirmation  in  enlarge- 
ment of  an  estate,  and  which  passes  an  estate 
of  freehold. 

And  lastly,  it  should  seem  on  an  exchange. 

But,  for  want  of  seisin,  no  uses  can  arise  from 
a  lease  or  assignment  for  years ;  or  from  a  re- 
lease of  right,  or  confirmation  of  a  title,  or  a 
surrender  operating  as  such ;  or  even  from  a 
feoffment,  a  fine,  or  recovery,  operating  by  way 
of  estoppel,  or  in  extinguishment  of  a  right,  and 
not  as  a  conveyance. 

In  short,  no  uses  can  arise,  except  a  seisin  be 
conveyed,  or  except  there  be  a  seisin  in  the 
party,  out  of  whose  *  estate  the  uses  are  to 
arise ;  nor  can  any  uses  be  declared  with  efiect, 
under  the  statute  of  uses,  on  a  grant  of  the 
customary  tenure  of  copyhold  lands. 

Uses  in  surrenders  of  copyhold  lands  are  uses 
operating  by  way  of  limitation  of  legal  estate. 

It  is  frequently  important  to  consider  whether 
a  deed  is  to  operate  merely  by  the  rules  of  the 
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common  hwt  or  wholly  or  in  part  through  the 
medium  of  the  statute  of  uses. 

For  that  may  frequently  be  done  through 
the  medium  of  the  statute  of  uses  which  could 
not  directly,  or  at  least  in  the  same  mode,  be 
accomplished  by  a  conveyance  at  the  common 
law* 

It  is  also  observable,  that  whatever  may  be 
done  at  law  through  the  medium  of  the  statute 
of  uses,  may,  as  to  the  equitable  ownership,  be 
accomplished  in  equity,  by  means  of  a  convey- 
ance upon  trust,  or  by  an  executory  agreement. 

The  distinctions  which  are  most  material  will 
be  found  in  the  meditated  edition  of  Sheppard's 
Precedents,  p.  97-  Mr.  Sfugden's  note  in  GUb. 
on  Uses  will  afford  valuable  information  on  the 
same  point. 

In  some  instances  also,  it  is  not  merely  suf- 
ficient  that  the  deed  should  have  the  operation 
of  a  conveyance.  Care  must  be  taken  that  it 
has  that  particular  operation,  without  which 
some  other  assurance  depending  on  it  ctonot 
be  effectual. 

This  is  peculiarly  the  case  with  a  lease,  which 
is  to  be  the  foundation  of  a  re-lease  in  enlarge- 
ment of  the  estate  created  by  the  lease,  and  of 
a  conveyance  for  the  purpose  of  suffering  a 
qommon  recovery. 

In  the  former  case,  it  is  essential  that  there 
should  be  an  actual,  immediate,  and  vested  term 
of  years,  ^ving  an  estate  capable  of  enlarge- 
ment.    An  interesse  termini  is  not  such  an  inte- 
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rMt  a9  cab  ^  the  gronttd^work  (>£  a  fe^kue ; 
but  whether  the  term  passes  an  est<kte  io  pofli* 
iesqion,  or  in  revertioOf  so  that  the  estate  be 
vested,  is  immateriaL 

Also  in  recovery  deeds,  it  is  of  the  first  im- 
portance that  the  freehold  should  have  passed 
to  the  person  named  as  tenant  in  the  writ  of 
entry;  and  the  title  should  be  narrowly  and 
minutely  investigated  in  reference  to  this  point* 

In  drawing  the  conclusion,  whether  any  ti^ 
of  dower  or  curtesy  arises  upon  any  parttctilar 
seisin  passing  by  a  conveyance,  it  will  be 
necessary  to  consider  whether  the  imme^Mate 
freehold  has  at  wy  time  during  the  eovertuie 
vested  in  the  husband  or  wife,  as  one  of  the 
many  circumstances  without  which  the  wife 
cannot  be  entitled  to  dower,  or  a  husband  be 
entitled  to  curtesy. 

These  ar^  the  leading  observations  wbicft 
occur  in  deeds,  and  which  are  continually  su^* 
gesting  themselves,  in  the  consideration  of  the 
efiect  of  a  particular  deed,  as  consbtutiAg  part 
of  the  general  title. 

The  next  assurance  on  which  it  viU  be  proper 
to  ofier  some  observations  is  a  fine* 

That  a  fine  may  be  good,  there  ncwist^  be  a 
conusor  competent  to  levy  the  fine^  end  a  oonur 
see  capable  of  taking  by  the  6oe ;  thece  mast 
be  such  parcels  as  are  the  proper  sabjeot  of  a 
fin^ ;  and  these  parcels  must,  be  sufficiently  de^ 
scribed,  and  the  fine  must  have  tbo^e  parts 
"without  which  it  cannot  be  effectual. 
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The  only  docninent  \rhich  acoompanies  the 
title-deeds  is  the  indeAtare  or  chirograph  of  the 
fiae.  But  in  order  that  a  fine  may  operate 
with  eflfect^  it  must  coHsist  of  the  folWiAg 
parts. 

All  original  writ : 

The  licentia  amcordandit 

The  eoiicord : 

The  writ  must  be  returned. 

The  original  writ  must  be  a  writ  of  covenant, 
or  some  other  writ,  on  which  »  fine  may  be 
lefirtd ;  and  it  must  be  retumaUe  in  the  life* 
thile  of  tlie  conusor  and  conusee*  It  must  also 
be  returnable  on  a  dies  Juridicus ;  for  if  returA- 
able  dli  tt  Sunday^  or  dies  non  juridicus^  the  fine 
will  be  erroneous,  and  may  be  avoided  by  a 
writ  of  error. 

The  licentia  canoardandi  is  the  license  from 
the  crown  to  make  the  agreement.  Its  effect 
is  to  entitle  the  king  to  the  king's  silver ;  and 
no  fine  can  be  complete  till  the  king's  silver 
shall  have  been  paid. 

The  concord  is  the  efficient  part  of  the  fine, 
anfd  is  the  agreement  acknowledged  by  the 
coftusors,  and  is,  in  substance,  detailed  in  the 
iffdenttfres  of  the  fine. 

Fines  are  either  single  or  double.  Of  the 
fi>rmer  description  are  all  fines,  except  the  fine 
Hit  grant  et  render.  Of  the  latter  description 
is  Ae  fine  sur  grant  et  render. 

Some  fines  pass  an  estate,  others  merely  ac- 
knowledge the  right ;  and  others  not  only  pass 
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an  estate  to  one  per8<m,  but  contain  a  render, 
or  re-grant  by  him  to  another  person. 

And  by  a  fine  there  may*  be  passed  either  an 
estate  for  years,  for  life,  in  tail,  or  in  fee ;  or  the 
fee  may  be  granted  to  one  man,  and  he  may, 
by  the  same  fine,  render  the  lands  to  another, 
or  to  the  conusor,  for  years,  for  life,  in  tail,  or 
in  fee,  or  for  a  particular  estate,  with  divers 
remainders  over. 

And  a  fine  may  be  made  either  with  or  with- 
out the  reservation  of  a  rent. 

In  general  the  single  fine' is  used,  and  a  deed" 
is  prepared,  to  lead  or  to  declare  the  uses  of  the 
fine. 

In  that  case  the  fine  operates  as  a  conveyance 
to  uses,  through  the  medium  of  the  statute  of 
27  Hen.  VIII. 

A  fine  sur  grant  et  render  is  merely  a  con- 
veyance at  the  common-law.  Uses,  however, 
may  be  declared  of  the  seisin  obtained  under 
the  render  of  the  fine. 

From  the  different  operation  of  the  different 
fines,  there  flow  these  distinctions : 

If  a  man  seised  in  fee  or  in  tail  by  descent, 
ex  parte  matema^  levy  a  fine  to  the  use  of  him- 
self in  fee,  this  is  the  old  use,  and  he  will  be 
seised  ex  parte  matema ;  but  if  a  man  seised 
ex  parte  muterna  grant  by  fine  to  A  in  fee, 
who  renders  to  him  in  fee,  this  fine  will  operate 
as  a  feoffinent  and  re-enfeoffinent ;  and  A  wilt 
be  seised  by  the  rules  of  the  common  law,  apd 
be  deemed  the  first  purchaser ;  and  the  laods 
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trill  descend  from  him  accOrdiogljTf  and  M^ith 
the  preference  of  his  paternal  heirs  over  his 
maternal  heirs. 

Fines  are  levied  for  ^ifierent  purposes;  either 

Isty  As  a  conveyance  by  married  women ;  * 

Sdly,  To  bar  entails ; 

Sdly,  To  bar  dormant  titles  by  non-claim. 

Isty  Married  women  who  have  estates  of  fie^ 
hold,  of  which  they  and  their  husbands  are 
seised  in  their  right,  cannot  make  an  effectual 
conveyance  of  these  estates  so  as  to  bind  them* 
selves  and  their  heirs,  without  a  fine  or  recovery, 
or  the  judgment  of  a  court  of  law  in  a  real 
action.  Or  in  case  the  estates  are  equitable, 
or  perhaps  legal,  even  by  the  decree  of  a  court 
of  equity. 

But  a  decree  in  equity  will  only  operate  on 
the  equitable  ownership.  To  complete  the  legal 
title  there  must  be  a  legal  conve3rance. 

That  the  fine  may  operate  against  a  married 
woman,  as  a  conveyance  of  her  estate,  no  pro^ 
damations  are  necessary.  They  are  material 
only  when  the  fine  is  levied  for  the  purpose  of 
barring  an  entail,  or  to  gain  a  title  by  non* 
claim. 

*  As  it  is  always  of  advantage  that  a  fine  should 
be  levied  with  proclamations,  that  it  may,  it 
necessary,  be  used  as  a  defence  to  the  title 
against  dormant  claims,  it  rarely  happens  that 
the  proclamations  are  omitted. 

Sdly,    In    consequence    of    the    statute   of 
4  H.7.  c.  24,  and  32  H.  8.  c.  S6,  it  is  quite  clear 
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that  a  donee  in  tail  may  by  a  fine  with  procla-* 
mation^  bar  his  estate-tsul,  but  a  fine  at  llie 
common  law,  that  is  a  fine  without  proclama* 
tions,  will  not  have  any  operation  to  bar  the 
title  of  the  issue  in  tail  ($). 

It  is  observable,  also,  that  a  fine  with  pro^^ 
clamations  will  bar  the  issue  in  tail,  w)iether 
the  proclamations  are  made  in  the  life*time,  or 
after  the  death  of  the  t^iant  in  tail,  and  also, 
whether  the  entail  be  vested  or  contingent ;  or 
in  possessi(m,  reversion,  remainder,  or  ex* 
pectancy. 

But  a  fine  with  proclamations  by  tenant  in 
tail  will  not  bar  those  who  have  a  reversion 
or  remainder,  otherwise  than  by  its  operatioD, 
under  the  statutes  of  non-claim  on  fines. 

ddly,  When  fines  are  levied  by  married 
«romen  to  convey  their  isstate,  or  by  teoqnts  in 
tail  to  bar  their  issue,  it  is  of  no  consequence 
whetiier  either  of  the  parties  to  the  fine  hm  or 
lias  not  a  seisin ;  for  die  firte  will  be  good  as 
between  die  parties,  their  heirs  and  issue  in  tail ; 
.  and  they  are  estopped  from  availing  themselves 
of  the  plea  that  porter  nihil  habuerunt  tempore 
Jines  levati. 

But  that  a  fine  may  operate  under  die  sta* 
tutes  of  non«»claim,  one  of  the  parties  to  the 
fine  must  have  an  estate  of  freehold ;  other- 
wise the  operation  of  the  fine  may  be  avoided 
by  the  plea,  which  has  been  noticed  ;  and  no 
one  can  be  barred  by  non-<:laim  on  a  fine,  unless 

fij  Huni  V.  Bfrnmcy  Satk.  339.    1  toL  Oontej.  si 3.  196. 
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h»  hm  been  diflsdsed  or  ousted  prior  to  the 
fine,  or  by  its  operation,  so  that  the  title  of  the 
person  by  whom  the  fine  is  levied  is  adverse  to 
liiat  of  the  person  to  be  barred  by  the  operation 
of  the  fine. 

On  this  point  Mas^rei  Podger^s  caaeft)^ 
Gaodright  r.  Janes  (u)  ;  Seymour* s  case  (ivjy 
and  Catkmtupton  v.  Carhamptan  (y)^  afford  the 
most  useful  information.  The  general  outline 
of  the  learning  on  fineft  will  be  found  in  Mr. 
CrtiMi^s  book  on  that  subject^  and  in  the  se« 
eond  volume  of  the  Practice  of  Conveyancing 
and  Shep.  Touch*  eh.  Fine. 

The  necessity  of  a  more  comprehensive  view 
of  the  learning,  or  a  i«fer^ice  to  authorities,  is 
thnefore  superseded. 

The  qext  assurance  to  be  considered  is  a 
common  recovery. 

Care  must  be  taken  in  the  first  place  that  the 
fscoveiy  is  founded  on  a  writ  of  entry,  or  other 
proper  writ^  on  which  a  recovery  may  be  sof« 
ftred. 

Sdly,  That  the  writ  is  brought  against  llie 
person ;  or,  if  mose  than  one,  llie  several  pejr« 
sons^  who  is  or  are  tenant  or  tenants  of  the  im^ 
mediate  freehold. 

Mly^  That  the  tenant  in  tail  ?s  the  tenant 
to  the  writ  of  entry ;  or  that  be  is  vouched ; 
and  in  either  case  that  he  vouches  over,  and 
thuA  judgment  is  given  on  the  writ  of  entry  in 

(O  9  Hep.  I04.  (»)  10  Rep.  95. 
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the  life  time  of  the  tenant  in  tail,  or  at  least  oil 
the  day  of  his  death  ;  and  it  is  also  obsenrablet 
that  no  uses  can  arise  from  the  recovery,  till  a 
writ  of  seisin  has  been  sued  upon  the  judgment. 

The  subject  is  so  fully  considered  in  the 
Practical  Notes  on  Common  Recoveries  ^^^, 
and  in  Mr.  CruUc*s  excellent  work,  on  Common 
Recoveries,  that  it  would  be  a  mere  nqietition  to 
go  fully  into  the  learning  in  this  place* '  Still, 
however,  to  preserve  the  order  of  this  work» 
and  to  direct  the  attention  of  the  reader  from 
law  to  practice,  so  as  to  enable  him  to  apply 
his  legal  knowledge,  in  actual  practice^  to  the 
circumstances  of  Titles,  it  is  proper  that  a  few 
observations  should  be  offered  in  this  place^ 

The  recovery  must  be  suffered  in  term  time^ 
The  tenant  appears  at  bar,  either  in  person*  or 
by  attorney,  and  that  attorney  is  constituted 
under  a  commission,  or  writ  of  dedimus  potest 
totem.  The  vouchee  also  appears  either  in 
person  or  by  attorney ;  and  the  attorney  is 
appointed  in  like  manner.  And  it  is  of  the 
essence  of  the  recovery,  that  when  it  is  to  ope- 
rate to  bar  an  estate-tail  and  the  remainders 
expectant  thereon,  that  the  tenant  in  tail  should 
vouch  over,  and  he  vouches  the  crier  of  the 
court,  who  is  denominated  the  comnum  vouchee. 

The  general  object  of  a  recovery  is  to  bar 
estates  tail,  and  the  remainders  or  reversions 
expectant  thereon,  and  all  conditions  and  coU 
lateral  limitations  annexed  thereto. 

.^       (^J  I  Tol.  of  Ck>n?€jaiietiig. 
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It  will  not^  however,  have  any  effect  on 
estates  derived  out  of  the  estate-tail ;  or.  on 
charges  affecting  that  estate. 

Nor  can  it  give  a  larger  interest  than  was 
vested  in  the  person  hy  whom  the  estate-tail 
was  created^  nor  give  an  estate  of  longer. dura^ 
lion  than  was  appointed  on  its  original  creation. 

These  observations  will  be  illustrated  by  the 
following  points : 

Suppose  a  man  who  has  a  determinable  or  a 
defeasible  fee  to  create  an  estate-^taiL  and  the 
donee  in  tail,  or  his  heir,  to  suffer  a  common  re- 
covery, the  estate  acquired  under  this  recovery 
will  be  a  determinable  or  defeasible  fee,  with  a 
possibility  of  >  its  being  changed,  from  circum-  * 
stances  independent  of  the  :  recovery ,'  into  an 
absolute'  and  indefeasible  estate. 

Again,  suppose  a  tenant  in  fee  to  create  a 
rent-charge  in  tail,  without  any  limitation  (z) 
over,  a  recovery  suffered  by  the  tenant  in  tail, 
though  it  will  change  the  estate-tail  into  a  de^ 
terminable  fee,  will  not  extend  the  duration  of 
the.  ownership,  conferred  by  the  estate  tail.  On 
the  contrary  the  estate  derived  under  the  com- 
mon recovery  will  be  a  base  fee,  determinable 
on  the  failure  of  the  issue  inheritable  to ;  the 
estate-tail. 

But  if  remainders  over  had  been  limited  afler, 
and  expectant  on,  the  estate-tail,  these  remain- 
ders might  have  been  barred,  and  the  recovery 
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would  have  coaferred  an  ownerahip,  co-extensiTe 
with  the^e  wtatM. 

On  the  same  principle,  if  a  grant  be  mad&by 
the  crown,  for  an  estate-tail,  or  several  estate- 
tail,  and  the  reversion  in  fee  be  retdned  by  the- 
crown,  a  recovery  suflfered  by  the  tenant  in  tail 
will  not  bar  the  reversion  of  the  crown.  This 
case  may  be  safely  referred  to  the  same  piin* 
ciple  as  the  case  of  a  grant  of  a  rent  for  a  parti- 
cular estate;  since  the  crown  retains  the  ulti- 
mate reversion,  more  properly  speaking,  in  the 
character  of  uitimus  dombiUi^  than  as  part  of 
l^e  entire  fee  simple ;  and  the  crown  h^s  the 
ultimate  dominion^  rather  by  way  of  seignory^ 
or  superiority,  than  as  part  of  the  dominion 
of  the  fee  simple  (z).  But  in  general,  the  case 
of  the  king  is  treated  as  an  exception  in  right 
of  pterogaiive,  and  the  books  sepppse  the  kkig 
in  the  situation  not  to  be  barred  of  any  estittc 
which  he  has  by  way  of  remainder^  or  leversioa 
expectant  on  an  estate-tail.  See  Practice  of 
Conveyancing,  1st  voL  pp.  19?  235,  and  Index, 
verba  Crown.  Even  when  the  crown  takes  the 
fee  by  way  of  remainder,  the  remainder  extin*^ 
guiahes  in  the  lordship  or  seignory. 

The  privilege  of  nUargmg  an  estate,  or  of 
barring  the  estates  of  other  persons  by  rightful 
alitnation,  ia  peculiar  to  tenant  in  tail,  md  is 
a  prinUgi. 

It  k  frequeatly  said,  that  an^  executory  devise 
cannot  be  barred  by  a  common  recovery. 

fj^  See  AtdAonift^jiidgBeiitdelmMbyti^iA^  dkjusk  in 
th«  house  oflordfli  3 June  iSiS,  on  the  Airlie  peerage  eiM. 
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The  truth  is^  that  a  tenant  ia  fee,  subject  to 
wa  esecutorj  derise,  cannot  by  recovery,  or  by 
any  other  nueani,  except  by  a  fine,  nonr-claim 
on  a  fine,  defeat  an  esecntory  devise  ix>  which 
tbe  estate  is  subject  (a) . 

But  a  tenant  in  tail  may  by  his  recovery  bar 
an  executory  devise  to  which  his  estate42stl  is 
subjected.  Thus,  a  recovery  bars  all  condidoDa 
and  collateral  limitations  annexed  to  the  estate^ 
tail ;  and  executory  devises  in  seme  eases  afe^ 
and  in  all  cases  partake,  of  the  natura  of  coUa^ 
terai  umicatioBs. 

Recoveries  are  either  with  single,  witlidMiblei 
or  with  treble  voucher. 

In  tbe  fint  case  the  writ  is  brought  against 
tbe  tenant  in  tail  himself,  tsid  he  vouches  over. 

But  this  form  of  recovery  is  grown  obsolete, 
since  it  will  not  bar  any  entail,  except  that  of 
which  the  tenant  is  actually  seised  for  an  estatsh 
tail  in  possession,  namely  conferring  the  imme* 
diate  freehold. 

In  case  he  has  two  estates-tail,  one  in  possea- 
sion,  and  the  other  in  reversion  or  remainder,  it 
would  bar  the' first  estate-tail,  without  affecting 
the  second  estate-tail. 

So  if  he  be  seised  of  one  estatB«-tail,  and  has 
a  right  to  another  estat&-tail ;  as  when  he  di»* 
continues,  and  takes  back  an  estate<-tail,  it  will 
bar  the  estate-tail  of  which  he  is  seised,  without 
having  any  operation  on  the  estate-tail,  which, 
though  discontinued,  exists  in  right. 

(a)  FtUi  y.  £raiPfi,  Cro.  Jac.  590.  s  toL 
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So  if  h^  have  an  estate  for  life,  with  a  remain- 
der in  tail,  this  spedes  of  recovery  will  not  have 
any  effect  oo  this  remainder  so  as  to  bar  it« 

But  in  a  recovery  with  double  or  treble 
voucher,  the  tenant  in  tail  is  vouched  and 
vouches  over ;  and  when  the  tenant  in  tail  is 
vouched,  he  comes  in  of  all  estates-tail  which 
he  has  or  ever  had,  or  to  which  he  has  any 
right  or  title :  and  this  species  of  recovery  bars 
all  those  entails,  and  all  remainders  and  rever- 
sions expectant  thereupon.  But  that  this  reco- 
very may  be  effectual,  it  must  be  suflfered  by  the 
person  on  whom  the  lands  are  entailed,  and  he 
must  have  a  vested  interest  in  point  of  estate, 
or  a  right  under  an  estate-tail  which  was  vested, 
for  a  recovery  suffered  by  the  heir  in  tail,  or 
by  a  person  who  has  a  contingent  interest  in 
tail,  (tbough  it  may  be  good  against  himself,  and 
possibly  his  issue  by  estoppel)  will  not  have  any 
effect  to  bar  those  in  reversion  or  remainder. 

In  this  particular  a  fine  and  recovery  differ 
materially  in  their  operation. 

A  fine  with  proclamation  levied  by  the  issue 
in  tail  in  the  life-time  of  the  ancestor,  or  by  a 
person  who  has  a  contingent  remainder  or  other 
interest  in  tail,  will  bar  his  issue.  It  will  bar 
even  a  collateral  heir  in  tail,  if  the  person  by 
whom  the  fine  is  levied  become  de  facto  the 
heir  in  tail. 

A  recovery  with  treble  voucher  is  by  many 
gentlemen  considered  to  be  unnecessary. 

Still,  however,  it  occurs  in  practice,  and  it 
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seems  probable  that  there  is  one^  and  only  one, 
instance  in  which  it  is  advisable,  at  least,  if  not 
absolutely  necessary. 

As  to  the  particular  case  to  which  allusion  is 
made,  several  gentlemen  concur  in  opinion  that 
a  title  cannot  be  good  without  a  treble  voucher, 
or,  which  is  equivalent,  a  double  voucher,  in 
which  one  of  the  tenants  in  tail  shall  be  the 
tenant  to  the  writ  of  entry,  and  vouch  the  other 
tenant  in  tail,  and  he  shall  vouch  over  the 
common  vouchee. 

The  case  supposed  is  when  one  estatc-^tail  is 
derived  out  of  another  estate-tail,  and  both 
entails  are  to  be  barred.  To  bar  both  estates** 
tail  it  should  seem  there  should  be  a  distinct 
voucher,  in  respect  of  each  of  these  estates-tail, 
as  the  only  means  of  preserving  that  consistency 
which  must  be  observed  in  a  real  adverse 
action. 

This  subject  is  fully  discussed  in  the  Practical 
Notes,  chap.  Recovery,  1  vol.  p.  127- 

But  though  the  vouchers  may  be  correct, 
care  must  be  taken  that  the  freehold  was,  at 
least  before  the  end  of  the  term  in  which  the  reco- 
very b  suffered,  vested  in  the  person  or  persons 
named  as  tenant  or  tenants  in  the  writ  of  entry, 
or  at  least  it  must,  even  to  bring  the  case  within 
the  letter  of  the  statute  of  14  Geo.  II.  c.  20, 
appear  that  the  tenant  had  the  freehold  before 
the  end  of  the  term. 

For  the  purpose  of  suffering  a  recovery  with 
double  or  treble  voucher,  the  tenant  in  tail,  in 


****>■ 
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caae  tlie  £rtelu>ldr  resi(kf»  ia  ym^  othMwise  tWe 
persons  m^irhom  the  freclK))d  is  veaCed,  genetaUy 
convey  the  freehold  to  a  penon^  or  several  per* 
sons,  for  the  declmted  intent  that  such  penon 
or  persons  muj  be  t^naat  or  tenants  of  the  free- 
bcMy  and  a  coniiKMi  recovery  suffered. 

When  there  iaa  tenant  for  life,  with  A  remain^ 
der  in  tsil,  then  sometimes^  thovgb  rarely,  the 
writ  is  brought  against  the  tenant  fbfr  Kfe^  aad 
he  vouches  the  tenant  in  tail,  who  vouehee  over 
the  common  vouchee;  this  recovery  wiU  be 
regular. 

.  It  is  ako  to  be  observed,  that  when  a  con* 
veyaoce  is  laade  to  two  persons,  to  the  intent 
that  they  may  be  tenants  of  the  freehold,  and 
the  writ  is  brought  against  one  of  them,  the 
recovery  will  be  good  for  one  moiety  only,  and 
defeetive  for  the  otiier  moiety,  unless  it  has 
happened  that  the  freehold  has  become  vested 
before  the  recovery  shall  be  suffered  in  the 
person  named  tenant,  either  by  survivorship  or 
release. 

Sometimes  a  recovery  is  suffered  to  bar  l^al 
estates,  and  at  other  times  to  bar  equitable 
estates. 

All  that  is  required  to  the  operation  of  an 
equiuble  recovery  is^  that  it  shall  have  the 
like  form  as  ought  to  be  observed  in  a  legal 
racov^ryk 

It  is  sufficient  therefore  that  die  owner  of  the 
equitable  fine^old  should  concur  in  Hiakkig  a 
teoaiit  to  the  writ  of  entry,  and  that  the  tenafit 
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in  tail  In  equity  ahoold  be  vouched  end  vouck 
over. 

It  18  not  any  objection  to  the  validity  of  a 
recovery,  that  the  person  who  conveys  the  free* 
hold  had  not  the  legal  estate,  provided  he  had 
the  beneficial  ownership  under  and  in  right  of 
that  estate. 

But  an  equitable  recovery  will  not  bar  legal 
estates. 

For  this  reason,  if  the  equitable  owner,  without 
having  the  legal  estate,  make  a  tenant  to  the 
writ  of  entry^  the  recovery  will  be  defective  in 
reference  to  any  intention  to  bar  legal  entails. 

At  the  same  time  it  is  to  be  remarked,  that 
if  the  equitable  fee  is  entailed  to  one  person, 
with  divers  remainders  over,  then  a  recovery  by 
this  equitable  tenant  in  tail  will  bar  the  remain- 
ders, although  one  of  the  remainders  be  vested 
in  the  trustee  of  the  legal  estate  (a)  y  for  his 
remainder  is  for  this  purpose  distinct  from, 
though,  for  other  purposes,  blended  in,  his  legal 
estate. 

In  thi^  case,  the  operation  of  the  recovery  is 
first  to  bar  the  equitable  remainders ;  and  the 
consequence  of  their  being  barred  is,  that  there 
arises  a  right  to  call  for  a  conveyance  of  the  legal 
estate  (hj . 

In  investigating  titles  through  the  medium  of 
conlmon  recoveries^  too  much  care  cannot  be 

(a)  RMmon  and  Ctmming^s  cMe,  Tettip.  Talb.  167,   1  Ad(* 
a  J  n>t4. 
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taken  in  tracing  the  title  to  the  freehold ;  since 
more  titles  are  defective  for  want  of  this  cau- 
tion than  from  any  other  cause  whatever. 

This  should  be  a  distinct  object  whenever  the 
title  to  the  freehold  is  in  any  degree  complex ; 
and  it  frequently  will  be  necessary  to  analyse 
the  abstract,  with  a  view  to  this  point,  in  order 
to  ascertain  the  state  of  the  title  to  the  freehold 
with  any  degree  of  accuracy. 

The  next  instrument  is  a  will ;  and  wills  are 
to  be  considered  as  they  apply, 

1st,  To  leasehold  estates,  or  chattds  real ; 

2dly,  To  freehold  lands  held  in  fee-simple ; 

Sdly,  To  freehold  lands  held  for  lives ; 

4tUy,  To  copyhold  lands. 

1st,  As  to  Leasehold  Estates. 

The  deduction  of  title  is  from  the  testator 
to  his  executor,  or  from  executor  to  executor ; 
or  from  an  intestate  to  his  administrator,  or  to 
an  administrator  de  bonis  nofij  or  an  administra- 
tor limited  as  to  the  particular  interest. 

But  the  title  to  a  term  for  years  may  be 
changed  from  a  testator  to  his  legatee,  but  then 
there  must  be  the  intervention  of  the  assent  of 
the  executor ;  for  till  assent  nothing  passes  to 
the  legatee ;  and  in  the  mean  time  the  right  of 
disposition  is  in  the  executor,  and  he  may  make 
a  good  title,  even  against  the  legatee,  except 
the  sale  be  fraudulmit. 

Afber  assent  the  term  rests  in  the  legatee,  so 
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as  to  enable  him  to  maintain  an  ejectment,  and 
to  confer  a  legal  title. 

In  transactions  which  took  place  at  a  remote 
period,  the  rule  is,  ex  dintumitate  temporis  omnia 
prastimuntur  esse  rite  et  solemniter  acta.  A 
title  depending  either  on  an  assignment  by  an 
executor,  or  by  a  legatiee  without  any  express 
evidence  of  assent,  is  accepted  without  any  dif« 
ficulty;  but  in  transactions  of  a  recent  date 
the  caution  is  generally  adopted  of  having  the 
concurrence  of  the  legatee  and  executor  in  the 
assignment ;  of  the  legatee,  to  guard  against  the 
possibility  of  assent^  or  to  admit  that  the  term 
is  in  the  executor ;  and  of  the  executor,  to  pass 
the  term  in  that  character. 

When  the  assignment  is  from  the  legatee 
alone,  it  is  particularly  important  to  have  some 
evidence  of  the  assent  of  the  executor  to  the 
legacy;  and  in  general,  the  consent  of  the 
executor,  or  other  personal  representative,  is 
required  to  be  testified  by  his  concurrence  in 
the  deed  of  assignment  and  by  a  confirmation 
of  the  same. 

To  obviate  the  necessity  of  such  concurrence, 
it,  is,  as  a  point  of  practice,  advisable  that  erery 
legatee  should  have  an  express  assignment  from 
the  executor,  or  at  least  an  instrument  declaring 
his  assent  to  the  legacy. 

The  cases  which  elucidate  the  law  of  assent 
by  legacies  will  be  found  in  Shep.  Touchstone, 
ch.  Testament,  and  more  especially  in  Tozi^dh 
edition  of  Swinburne,  p.  33. 

vot.  III.  I- 
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In  this  place  it  may  be  observed,  dntt  an 
assent  to  a  bequest  in  favour  of  a  person  wlio 
has  a  partial  interest,  is  necessarily  an  assent  to 
the  bequest  in  favour  of  all  persons  who  are  to 
take  afb^r  the  determination  of  that  interest. 

Sometimes  the  same  person  becomes  admi* 
nistrator  and  next  of  kin,  and  then  a  question 
arises  on  the  deduction  of  tide  from  the  repre- 
sentaitives  of  this  person,  whether  he  had  the 
term  in  his  own  right,  or  as  administrator  ;  far 
in  case  he  had  it  in  his  own  right,  it  may  be 
assigned  by  his  personal  representatives ;  while, 
if  he  had  it  in  right  of  his  intestate,  the  title 
must  be  derived  from  the  personal  representa- 
tives of  the  intestate;  and  to  make  such  repre- 
sentative there  must  be  an  administration  of 
the  goods  remaining  unadministered. 

From  the  difficulty  of  proving  the  fact,  in 
either  way,  it  is  the  general  and  almost  univer- 
sal practice  to  require  the  administrator  de  bimis 
nan^  and  also  the  representative  of  the  first 
administrator,  to  join  in  the  assignment,  except 
the  transaction  is  fortified  by  presumption 
arising  from  the  lapse  of  time. 

It  is  also  observable,  that  an  executor  may 
assign  a  term  before  he  has  proved  the  will ; 
but  an  administrator  has  no  authority  to  make 
any  assignment  till  he  has  obtained  letters  of 
administration.  And  although  an  executor  may 
assign  a  term  before  probate,  yet  the  assignment 
cannot  be  given  in  evidence,  as  an  assignment 
by  the  executor,  without  showing  letters  of  pro- 
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bate  of  the  will,  in  proof  of  his  being  the  execu- 
tor ;  for  the  courts  of  law  or  of  equity  cannot 
receive  a  will  in  evidence,  in  respect  of  per- 
sonal estate,  until  it  has  been  sanctioned  by 
the  ecclesiastical  judge ;  and  the  letters  of  pro« 
bate  and  the  commission  of  administration  are 
the  only  legal  proof  of  such  sanction*  Thus, 
till  letters  of  probate  are  obtained,  there  is  a 
good  assignment  for  all  the  purposes  of  title, 
but  there  is  not  any  legal  evidence  to  prove  the 
right  to  make  such  assignment. 

As  soon  as  the  will  has  been  sanctioned  by 
the  ecclesiastical  judge,  then  the  defect  of  evi- 
dence is  supplied,  and  there  is  a  good  title  in 
point  of  fact  and  of  law,  and  the  relevant  and 
proper  evidence  to  support  that  fact. 

The  doctrine,  that  an  executor  may  assign 
or  release  before  probate,  has  frequently  led  to 
the  conclusion,  that  a  title  would  be  good 
without  obtaining  letters  of  probart:e ;  and  ven- 
dors have  resisted  the  right  of  a  purchaser  to 
require  that  the  will  should  be  proved. 

It  seems  clear,  beyond  all  doubt,  that  in 
transactions  of  a  recent  date,  the  putchaser  is 
entitled  to  require  that  the  will  should  be 
proved ;  but  there  are  many  cases  in  which  a 
purchaser  may  forego  his  strict  right,  without 
any  risk  to  his  title. 

The  will  may  be  proved  at  any  time,  and 
even  after  the  death  of  an  executor  ;  and  whenr 
*ver  the  will  shall  be  proved,  the  assignment 

l2 
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will  be  admissible:  in  evidence,  and  establish 
the  deduction  of  the  title  from  the  executor. 

Letters  of  probate  of  the  will,  however,  are 
the  best  and  most  certain  evidence  that  the 
will  was  duly  executed ;  and  a  title  cannot  be 
derived  through  an  executor,  by  his  executor, 
unless  the  will  was  proved  in  a  court  of  compe- 
tent jurisdiction. 

Nor  can  an  administrator  assign  a  term  with- 
out having  first  obtained  letters  of  administrar 
tion  from  a  court  having  jurisdiction  over  the 
district  in  which  the  lands  are  situate. - 
^  And  an  administration,  and  consequently  a 
term  depending  on  it  for  title,  may  be  void, 
because  the  administration  was  obtained  from 
a  court  having  no  jurisdiction ;  or  from  a  court 
of  inferior  jurisdiction,  when  the  right  of  ad- 
ministration belonged,  by  reason  of  bona  fwta^ 
biUa^  to  a  court  of  superior  jurisdiction. 
•  When  the  term  is  derived  from  the  legatee, 
withoutthe  concurrence  of  the  executor ;  or  even 
when  there  is  ^evidence  of ,  assent  to  fhe  legacy, 
then,  although  the  executor  concurs,  it  may  be, 
and  frequently  is,  material  to  consider  the  con<> 
struction  of  the  will,  with  a  view  to  ascertain 
whether  the  lands  are  included  in  the  bequest, 
aad  the  degree  of  interest  which  was  trans- 
ferred to  the  legatee,  by  the  words  of  the  will, 
and  whether  the  estate  of  the  legatee  is  charge- 
able with  any  trusts,  &c. 

The  only  difl^culty  which  can  arise  on  th^ 
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question^  whether  the  lands  are  included,  or  not, 
is  from  the  want  of  a  specific  description,  or 
from  the  circumstance  that  the  words  are  gene- 
ral ;  and  not  pointedly  and  directly  applicable 
to  the  lands  of  a  leasehold  tenure,  but  may  be 
satisfied  by  an  application  of  them  to  lands 
of  freehcdd  or  copyhold  tenure ;  for  it  is  a 
general  rule,  that  if  there  be  any  internal  evi- 
dence of  an  intention  to  comprise  the  leaser- 
hold  lands,  any  circumstance,  however  sUght» 
which  indicates  this  intention,  will  determine 
the  construction  of  the  will*  On  the  other 
hand,  general  words  are  presumptively  appli- 
cable to  freehold  lands  only,  when  the  words  of 
the  will  may  be  satisfied  by  this*  application^ 
On  this  head,  which  involves  a  variety  of  cases^ 
turning  on  nice  aind  subtle  distinctions,  the 
cases  in  the  margin  should  be  consulted. 

From  these  cases  the  following  rules  may  be 
eitracted : 

1st,  If  a  man  hath  lands  in  fee,  and  lands 
held  for  years,  and  deviseth  all  his  lands  and 
tenements^  the  fee-simple  lands  only,  and  not  the 
lands  held  by  lease,  will  pass  (a).  But  if  a  man 
hath  a  lease  for  years,  and  no  fee-simple  lands, 
and  he  deviseth  all  his  lands  and  tenements,  the 
lease  for  years  will  pass  ;  for  otherwise  the  will 
should  be  merely  void  (h). 

(aj  Rote  Y.  BartUttj  Cto.  Caa.  HQH.  3  P.  W.  456.     6Ves.  J. 
640.  1  Ves.  S.  2JU 

(b)  Cro.  Car.  392.     Bay  v.  Trigg^  1  K  W.  386.     Knotsford 
y.  Gardener y  2  Atk.  450. 
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The  distinction  seems  to  be,  that  in  a  will, 
leasehold  lands  will  pass  by  a  devise  of  lands 
tui  often  as^  there  are  any  words  in  the  will 
which  cannot  have  any  application  (c)  unless 
they  are  referred  to  leasehold  lands;  and 
therefore  an  enomeration  of  the  names  of  t^ 
nants,  of  parishes,  of  counties,  or  even  die  word 
^*  possessed/'  used  in  contradistinction  to  the 
word  seised  (d)  r  or  the  gift  of  a  farm,  being 
partly  freehold  and  partly  leasehold  (e)j  or  any 
other  circumstance  (f) ,  will  be  sufiBci^it  to  show 
that  leasehold  lands  are  to  pass  as  often  as  the 
words  of  enumeration,  &c.  cannot  be  satisfied 
by  an  application  to  freehold  lands  (g).  And 
although  the  words  ^^  freehold  lands"  are  used 
in  the  gift,  leasehold  lands  will  pass,  if  there  be 
not  any  freehold  lands  (h) . 

But  the  absence  of  attestation  by  three  wit«- 
nesses  will  not  make  the  words  applicable  to 
leaseholds,  which,  if  the  will  had  been  duly  at- 
tested, would  have  been  confined  to  lease- 
holds (ij . 

fidly.  By  a  bequest  to  a  man  of  lands  held 
for  a  term  of  years,  either  generally,  or  to  him 

CcJ  Knotsfbrd  v.  Gardener^  9  Atk.  450. 
CdJ  Addis  ▼.  Clemenij  a  P,  W.  455.    6  T,  Rep.  355. 
C€j  Ikimer  v.  Audin^   1  Bro.  C.  C.  78.    Lane  ▼•  atnnh^^ 
6  Term  Rep.  345.    2  Bos.  &  PuUer,  317. 

(f)  Thompson  v.  Laiufcy,  5  Ves.  476.  2  Boi.  &  Puller,  303. 
Lonnther  v.  Cavendish^  Ambl.  356. 

(g)  Davis  ▼.  Gibbs,  3  P-  Williams,  26.    Addis  t.  Clement, 
2  P.  Williams,  455. 

ChJ  Day  t.  Tri^,  1  P.  Williams  286. 
(i^  Chapnan  v.  Hart^  1  Ves.  241. 
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and  his  heirs^  or  to  him  and  to  fais  executors. 
Of  to  him  and  his  assigns,  or  for  all  the  term^ 
or  hy  a  bequest  of  the  lease  or  term,  eo  nomine$ 
the  whole  term  will  pass  (k) . 

On  the  other  hand,  by  words  of  express 
limitation,  or  even  by  words  which  raise  an 
implication,  ^e  interest  of  a  legatee  may  be 
restrained,  abridged,  or  qualified ;  and  he  may 
take  either  a  life  interest,  or  an  interest  deter* 
minable  on  a  given  event. 

That  the  limitation  over  may  be  good,  iC 
must  be  confined  within  the  limits  prescribed 
by  the  rule  against  perpetuities  (I) . 

And  an  interest  which  originally  was  subject 
to  be  defeated  by  a  limitation  over,  may  be- 
come absolute  by  being  discharged  from  that 
limitation. 

This  proposition  leads  to  the  curious  and  in- 
teresting subject  of  that  part  of  the  doctrine  of 
executory  devises  which  relates  to  terms  for 
years. 

In  investigating  that  subject  it  will  be  found 
that  several  persons  may  have  successive  in- 
terests for  their  lives  ;  and  that  the  ownership 
of  the  residue  of  the  term  may  be  given  either 
to  one  person  absolutely,  or  to  one  of  several 
persons  eventually,  and  to  several  persons  in 
succession ;  or  may  be  given  to  one  person, 
and  on  an  event  taken  from  him  and  given  to 

(kj  Fenton  v.  Foster^  Dyer  307.     William  v.  Jekyll,  2  Ve0, 
Ken.  681. 
(Ij  Supra^  8  ToL  159. 
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another  person  ;  and,  in  short,  may  be  modified 
in  any  manner  which  a  testator  thinks  fit ;  so 
as  the  limitations  be  such,  as  will  either  .fiul  or 
take  effect  within  a  life  or  lives  in  being,  twenty-* 
one  years,-  and  the  periods  of  gestation  ;  being 
the  boundary  prescribed  by  the  rules  against 
perpetuities^  as  has  been  shown  in  the  second 
volume* 

In  regard  to  terms  as  well  as  to  inheritances^ 
the  legal  estate  sometimes  resides  in  one  person, 
or  in  several  persons,  and  the  equitable  estate  in 
another  person,  or  in  different  persons ;  or  in 
one  person  for  a  particular  interest ;  and  in 
another  person,  or  several  persons,  for  other  in- 
terests- Under  these  circumstances,  the  title, 
to  be  safe  and  marketable,  must  be  derived 
through  the  legal  and  also  the  equitable  owners* 

There  is  one  circumstance  peculiar  to  terms 
for  years,  depending  for  their  legal  title  on  exe- 
cutory bequests ;  namely,  when  a  bequest  is  to 
A  for  life,  and  after  his  death  to  J8,  the  whole, 
term  vests  at  law  in  A  ;  subject  to  the  execu- 
tory bequest,  when  it  can  take  effect  by  his 
death* 

The  consequence  is,  that  JB,  during  the  life  of 
A  9  though  he  has  an  interest  which  may  be 
transmitted  to  his  executors,  &c. ;  or  may  be 
assigned  in  equity,  or  may  be  released  to  -4, 
or  to  the  assignee  of  his  estate,  has  not  such  an^ 
interest  as  can  be  assigned  at  law  (mj.  There- 
fore an  assignment  by  him  during  the  life  of -^, 

(m)  Manning's  Case,  8  Rep.  94.    LampeCs  Case,  10  Rep.  46. 
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will  confer ^nly  an  equitable  title;  and  the 
legal  title  must  be  completed  by  an  assignment 
after  the  death  of  A;  but  an  assignment  by  A 
and  JB  will  confer  a  good  title,  as  well  at  law  as 
in  equity,  during  the  whole  term.  It  will  ope- 
rate as  the  assignment  of  A  and  the  release 
of  B(n). 

However,  gifts  of  leaseholds  may,  it  is  appre« 
bended,  be  so  framed  a3  to  avoid  this  difficulty  : 
and  it  is  a  matter  of  surprize  that  the  practice 
had  not  originally  taken  this  direction,  as  a 
means  of  obviating  the  doubts  to  which,  for  a 
long  series  of  years,  limitations  of  terms  by  way 
of  executory  bequest,  were  exposed. 

Suppose  a  bequest  to  be  made  by  a  termor 
to  A  for  ninety-nine  years,  if  he  should  so  long 
live,  and  after  the  determination  of  that  estate 
to  jB,  for  the  residue  of  the  term,  being  a  term 
of  100  years  or  upwards,  what  difficulty  would 
there  be  in  concluding  that  A  had  a  particular 
estate,  and  that  B  had  a  remainder  by  way  of 
actual  estate  expectant  on  the  determination 
of  the  estate  of  A  ? 

Again  ;  suppose  a  teistator  to  have  a  term  of 
1,000  years,  and  to  be  desirous  of  creating  life 
interests,  with  limitations  over  by  way  of  entail 
in  strict  settlement,  why  might  he  not  give  the 
term  in  this  manner,  viz.  to  A  for  99  years  if 
he  should  so  long  live ;  and  after  the  deter- 
mination of  that  estate,  to  J5,  for  99  years,  if, 
&c.  and  after  the  determination  of  that  estate, 

(n)  Manning  %  case,  8  Rep.  94.    Lampefs  case,  10  Kep.  46 
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to  C  and  his  executors  for  500  jiears,  and  if 
he  should  die  under  the  age  of  twenty--one 
years,    and    without    leaving   any   issue  male 
at  his  death,  theji  to  D  for  the  residue  of  the 
term? 

These  observations  might  be  extended  to  a 
great  length ;  and  it  would  be  more  easy  to  pro- 
pound questions  on  them  than  to  solve  the 
difficulties  to  which  the  questions  would  be 
open;  since  the  rule  against  perpetuities,  adapted 
to  the  learning  of  executory  devises,  springing 
uses,  &c.  has  introduced  rtdes  of  property^ 
which  cannot  be  found  in  any  book  of  a  more 
early  date  than  the  commencement  of  the 
learning  under  which  limitations  by  executory 
devise,  &c.  were  introduced  into  practice.  > 

Suppose,  for  instance,  a  gift  had  been  made 
to  A  for  99  years,  if  he  should  so  long  live ; 
and  after  the  determination  of  that  estate  to  JB 
for  500  years,  if  he  and  any  of  the  heirs  of  his 
body  should  so  long  continue  in  existence ; 
and  after  the  determination  of  that  estate  to  C, 
for  the  residue  of  a  term  of  1,000  years,  the 
judges  would  feel  that  this  case  involved  all  the 
mischief  of  a  gift  to  A  for  life,  and  after  his 
death  to  JB,  and  the  heirs  of  his  body  ;  and  if  he 
should  die  without  issue  at  any  time  within  500 
years,  then  to  C,  for  the  residue  of  the  term ; 
and  yet  as  all  the  estates  are  vested^  and'  not  fu- 
ture, executory,  or  contingent,  the  judges  would 
be  at  a  great  loss  to  find  any  common-law  prin- 
ciple applicable  to  these  limitations  by  which 
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their  validity  could  be  denied.  It  seems  suf- 
ficient that  the  ulterior  limitation  confers  a 
vested  and  an  alienable  interest ;  and  it  is  no 
objection  that  the  derivative  term  of  500  jears 
is  determinable.  A  term  may  by  the  common 
law  be  created,  with  a  collateral  determination  to 
put  an  end  to  the  term  by  a  fiiilure  of  issue. 

A  man  may  bequeath  leases  before  he  has 
them,  and  therefore  a^  bequest  of  all  leases  ge- 
nerally will  pass  the  leases  of  which  he  is  po^ 
sessed  at  the  date  of  his  will ;  and  all  leases 
which  he  shall  acquire  at  any  time  subsequent 
to  the  date  of  the  will  (o). 

But  when  there  is  a  specific  bequest  of  a 
leasehold  farm ;  or  of  the  farm  fi3r  all  the  term 
which  the  testator  has  therein,  a  surrender  of 
this  lease  will  be  an  ademption  of  the  legacy, 
although  the  lease  be  renewed  for  another 
term.  But  the  new  lease  must  be  actually 
executed,  or  the  old  lease  actually  surrendered 
in  the  life-time  of  the  testator  (p). 

But  if  the  bequest  should  be  of  leaseholds 
generally  (q)  ;  or  of  a  particular  farm,  for  all 
the  term  which  the  testator  shall  have  therein 
at  his  death  (rj^  then  the  interest  in  the  re- 
newed lease  would  pass. 

And  a  bequest  by  the  equitable  owner  of  a 
term  will  not  be  revoked  by  the  renewal  of  the 

(o)  3  Atk.  199. 

(p)  Ahney  r.  MiUer^  2  Atk.  593. 
Cq)  Stirling  ▼«  LyOardy  3  Atk.  199* 
(r)  Aineg  ▼•  Mtuer^  t  AtK.  594- 
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tenn  by  or  in  the  name  of  the  trustee,  for  the 
new  term  will  be  subject  to  the  old  trust /y^. 

So  the  interest  in  the  renewed  lease  will  pasj^ 
by  a  residuary  clause  of  gift,  even  to  the  same 
person,  though  a  specific  bequest  of  the  former 
term  may  be  disappointed,  or  be  adeemed,  or 
lapse  (t).  So  a  term  may  be  adeemed  from  a 
legatee  by  a  purchase  of  the  inheritance,  and  a 
consequent  merger,  even  in  equity,*  of  the  be- 
nefit of  the  term  (u) . 

2dly,  As  to  Freehold  Lands  held  in  Fee. 

1st,  No  one  can  devise  freehold  lands,  or 
any  interest  in  them,  unless  he  be  the  owner  of 
that  interest  at  the  date  of  his  will,  or  at  the 
time  of  the  republication  thereof. 

And  lands  of  inheritance  cannot  be  devised 
by  an  infant,  or  married  woman,  except  as  to  a 
married  woman  under  a  power  or  trust ;  nor  by 
a  joint-tenant  while  a  joint-tenant,  even  though 
he  afterwards  becomes  solely  seised  by  sur- 
viving his  companion  ^a:J  ;  nor  by  a  person 
who  has  merely  a  right  of  entry  or  of  action 
(y)  ;  nor  by  a  person  who  is  entitled  to  the 
benefit  of  a  condition  annexed  to  an  estate  in 
fee ;  or  to  the  right  of  entry  by  virtue  of  a  con- 
dition for  -avoiding  a  grant  in  fee ;  or  to  the 
benefit  of  entering  after  eviction,  to  defeat  an 

CsJ  Carte  y.  Carter  3Atk.  176. 

CO  Penricey.  Garnons,  3  Anstx.  8a  l. 

CuJ  pVes.  509. 

CxJ  Litt.  §  287.  Swift  V.  Roberts,  3  Burr.  1488^ 

CyJ  Goodright  r.  Forrester^  8  East.  553. 
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exchange  (z)  ;  nor  by  a.  person  who  has  the 
possibility  of  becoming  entitled, .  by  answering 
a  given  description,  as  the  survivor  of  two  peiv 
sons.  But  a  person  who  has  a .  possibility, 
coupled  with  an  interest,  as  the  interest  under 
a  contingent  remainder,. or. executory  devise,  or 
fiiture  or  springing  use,  may  devise  that  inte* 
rest  (a). 

So  a  person  who  has  contracted  to  purchase 
may,  after  the  contract  and  before  conveyance, 
devise  the  lands;  and  although  the  lands  .are 
afterwards  conveyed  to  him,  his  ,will  will  operate 
to  pass  the  equitable  estate,  and  his  heirs  at  law 
will  be  trustees  for  the  devisees. 

.  In  this  case  the  testator  is  supposed  to  die 
without  republishing  his  will ;  for  republication 
will  give  legal  operation  to  the  will. 

And  the  uses  of  the  conveyance  may  amount 
to  a  revocation  of  the  equitable  operation  of 
the  will. 

.  And, though  laiids,  or  any  estate  in  them, 
cannot  pass  by  a  will  made  before  the  testator 
has  any  estate  in  the  lands,  yet  a  charge  on 
these  lands  in  favour  of  JB,  and  which  becomes 
part  of  his  personal  estate,  may  pass  by  the  will 
ofJB,  though  that  will  is. made  in  the  life-time 

oi  A. 

t  So .  a  term  for  years  created  out  of  the  fee, 
and  given  to  J5,  may  pass  by  a  will  of  B  before 
Jie  has  the  term ;  .because  in  one  case  the  le- 


i> 


(z)  Momey  General  t.  Vigor,  8  Vei.  256. 
(a)  Jone9  v.  Peny,  1  Hen,  Bli^ck.  30. 
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gjBcyy  and  in  the  other  case  the  term,  constitutes 
part  of  the  personal  estate  of  B. 

These  observations  apply  to  the  person  and 
circumstances  of  the  testator:  To  constitute  a 
devise  there  must  be  words  of  gift.  The  words 
•*  I  give/'  or  **  I  devise,"  are  most  proper  for 
this  purpose.  They  are  not  absolutely  neces- 
sary. Any  words  expressing  an  intention  to 
give  will  be  sufficient  for  the  purpose. 

Next,  the  lands  must  be  described.  This 
may  be  done  in  general  terms,  or  by  a  specific 
description ;  as,  all  my  real  estate,  or  all  my 
messuage,  tenement,  or  farm  called  Aj  or  the 
like ;  and  sometimes  the  same  words  will,  una 
fiatd^  amount  to  a  description  of  the  property 
intended  to  pass,  and  of  the  interest  which  the 
testator  has  therein,  and  to  be  transferred  to  the 
devisee. 

Of  this  class  are  those  cases  in  which  the  pro- 
perty is  described,  and  the  interest  designated 
by  a  coljl^ctive  term.  As,  ''  I  devise  to  A  all 
my  real  estate;  my  tenant-right  estate;  all  I  am 
worth;  all  my  property;  whatever  else  I  have  in 
the  world ;  and  the  like  terms,  of  which  a  great 
variety  of  instances  will  be  found  in  the  Es$ay 
on  the  Qitar^ity  of  Estates j  chap.  Fee. 

But  in  this  place  it  is  to  be  observed,  that 
the  fee  will  not  pass  by  these  collective  terms 
unless  they  are  used  in  the  sense^which  shows 
that  they  have  a  reference,  as  well  to  the  estate 
and  interest  of  the  testator,  as  to  the  lands 
intended  to  pass. 

Great  care  is  to  be  taken  in  all  cases  to  ascer- 


AS    TO    FREEHOLD    LANDS    IN    FEE.     159 

tain,  with  precision,  that  the  lands  in  qiiesticm 
are  included  within  the  terms  of  the  devise,  and 
also  to  ascertain  the  extent  or  degree  of  interest 
which  is  given  in  the  lands. 

Sometimes  the  testator  is  not  an  owner,  but 
has  a  power  of  appointment :  and  it  is  a  rule, 
that  lands  over  which  a  person  has  a  power 
will  not  pass,  unless  there  be  a  manifest  inten- 
tion to  pass  them.  The  technical  rule  is,  that 
general  words  will  not  execute  a  power  of 
appointment  (a) .  This  rule,  like  most  of  the 
other  rules  of  law,  admits  of  a  vast  variety  of 
distinctions. 

That  the  lands  within  the  scope  of  the  power 
may  pass,  they  must  be  described  by  name,  or 
there  must  be  some  terms  of  description  which 
sufficiently  designate  them,  or  at  least  disclose 
an  intention  that  they  should  be  included ;  or 
there  must  be  general  words,  which  extend  as 
well  to  those  lands  over  which  the  testator  has 
a  power  to  dispose,  or  over  which  he  has  a  power 
of  appointment,  as  well  as  those  of  which  he  is 
seised :  and  this  seems  to  be  equally  requisite, 
when  the  testator  has  a  power  by  way  of  nomi- 
nation or  selection  :  and  yet  a  devise  of  all  his 
lands  will  not  be  sufficient  to  give  efiect  to  his 
will  (b) ,  though  all  the  lands  he  has  are  those 
over  which  he  has  a  power  of  appointment  by 
way  of  interest  (c)  :  but  it  may  be  questioned, 
whether  lands  over  which  tiie  testator  has  a 

fa)  Crqfi  v.  fifee,  4  Ves.  jun.  60- 

(b)  The  case  of  a  married  woman  in  an  exception.    Standen 
▼»  Sianden    2  Vet.  jun.  589. 

(e)  Sugd,  Powen,  %ii^  contra. 
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power,  by  way  of  ownership,  ought  not  to  pass 
by  general  words  (d). 

It  seems  quite  clettr  that  they  will  pass  under 
his  ownership,  when  he  is  sole  owner,  and  also 
has  a  power.  But  Craft  v.  Slee  is  an  authority 
that  they  will  not  pass,  when  other  persons  be- 
sides himself  are  to  take  in  default  of  appoint- 
ment, although  he  himself,  has  the  ultimate  or 
reversionary  interest. 

The  next  point  to  be  considered  is  what  par- 
ticular lands  will  pass  by  particular  words. 

The  digests  and  abridgments  under  the.  title 
Devise,  have  collected  the  decisions  applicable 
to  this  head. 

Next,  of  the  estate  which  will  pass. 

To  pass  the  fee,  the  most  apt  words  are  those 
which  give  to  a  man  and  his  heirs. 

So  to  pass  an  estate-tail  the  gift  should  be 
to  a  man  and  the  heirs  of  his  body ;  or  if  the 
entail  is  to  be  confined  to  the  heirs  of  either 
sex,  words  descriptive  of  the  sex  should  be 
added  ;  and  if  the  heirs  are  to  be  begotten  by 
or  on  any  particular  person,  proper  words 
should  be  added  to  give  this  destination  to.  the 
entaiL 

So  if  an  estate  for  life  or  years  be  to  pass, 
the  particular  period  of  limitation  should  be 
expressed,  together  with  such  words  as  may 
accurately  describe  the  time  at  which  the  estate 
is  to  commence  in  interest,  and  the  period  for 
which  it  is  to  continue,  and  consequently  the 

(d)  Reade  r.  Reade,  8  T.  Rep.  118.    Standen  v.  Standeth 
%  Ves.  jun.  589.    Langham  y.Ncnny^  3  Ves.  467. 
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period  from  vhich  the  computation  is  to;  be 
made,  or  the  determination  is  to  take  place. 

The  leading  rale  is,  that  by  a  devise  to  a  man 
generally,  an  estate  for  his  life  will  pass,  .  So  if  a 
devise  be  to  several  persons  generally » or/to  a  class 
of  persons,  as  sons  or  children  generally,  they 
will  be  joint«tenants  for  their  lives,,  unless  there 
are  words  of  modification  to  sever  the  tenancy.; 
and  if  there  be  words  of  modification,  they  will 
be  tenants,  in  common  for  their  respective  lives. 

So  when  a  term  of  years  is  given  witliout  de-p 
scribing  the  time  from  which  it  is  to  commence 
in.  interest,  it  will  commence  in  interest,  and 
takft  effect  in  computation  from  the  death  of  the 
testator. 

But  though  these  formal  words  ought  to  be 
used  in  every  will  prepared  with  skill,  yet,  in 
favour  of  the  intention  of  testators,  who  are 
supposed  to  prepare  their .  wills  without  the  as- 
sistance of  professional  advice,  the  inheritance 
may  pass  by  words  less  formal. 

On  this  subject  die  leading  rales,  and  most 
of  the  particular  cases,  are  collected  in  the 
Essay  on  the  Quantity  of  Estates^  chap.  Fee-tail 
for  Life  and  Years. 

As  to  Estates  in  Fee. 

TnB  first  general  rale  is,  that  when  there  are 
not  any  words  which,  in  express  terms,  or  of 
necessary  conclusion, ,  are  to  give  continuance 
to  the  estate  after  the  death  of  the  person  who 
is  to  take,  he  shall  have  merely  an  estate  for 

VOL.  III.  M 
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h\fe.  Th^  tnAy  dUfeteoM  In  dMcb  and  wilU  b, 
that  in  dascb  the  intetttktti  must  be  espraiwd 
in  certidn  technical  tends  to  whidi  ekne  the 
law  hns  annexed  a  certtdn  precbe  and  definite 
meaning ;  while  in  wills,  the  intention  niajr  be 
collected  from  any  words,  or  from  any  circttni^ 
stances,  which  lead  to  the  inference  that  tbe 
continuance  of  the  interest  or  time  which  is 
given,  is  not  to  be  measured  or  circumscribed 
by  the  life  of  the  person  to  whom  die  deviae  is 
msde.     Hence  the  fee  will  pass^ 

1st,  When  the  testator  has  in  direct  terms 
expressed  an  intention  that  the  devisee  should 
have  the  land  fer  ever;  or  have  the  power,  ki 
point  of  estate,  over  the  fee ;  or  that  his  estate 
ki  the  land  should  not  determine  a  tlins  death, 
tior  be  confined  to  his  issiie ;  or  the  objects  of  the 
devise  are  named  by  a  term  which  ve^stn  to 
them  in  a  particular  character  as  h^ing  a  per^ 
petual  interest. 

2dly,  When  dM  words  in  which  the  testitof 
has  expressed  his  will,  do>  in  common  acceptaF- 
tion,  import  a  gift  of  all  his  interest  in  pcmt  of 
estate. 

Sdly,  When  the  purpose  of  a  trust,  which  tile 
testator  has  created,  cannot,  cerbunly,  be  per- 
formed, or  an  act  he  has  directed  to  be  done 
cannot  certaanly  and  effectually  be  accomplish- 
ed;  or  a  charge  he  has  imposed  cannot  be  sua* 
tained,  unless  it  should  be  detemNoed  that  aa 
estate  in  fee  was  devised. 

4thly,  When  die  person  in  whoto  favour  the 
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devise  is  expressed,  is  made  personally  liable  to 
the  payment  of  a  sum  in  gross,  or  an  annual 
saai,  and  no  estate  is  expressly  limited  to  him ; 
so  that  he  may  receive  a  prejudice  or  sustain 
some  loss  unless  it  were  held  that  he  takea^  an 
estate  in  fee. 

5tfily,  When  there  are  words  in  the  will  which 
aflbrd  the  inference,  that  the  estate  of  the  de-> 
vtsee  is  t)o  determine  only  upon  some  othelr 
event  than  his  death ;  and  therefore  lead  to  the 
coBclufllOR  diat  he  is  not  to  have  merely  an 
estate  for  life. 

And  trust^states  as  well  as  legal  interests 
are  equally  within  the  sc6pe  of  these  five  several 
classes. 

There  is  a  5th  class  of  cases  which  afford  a 
rule  peculiar  to  trust-estates,  and  tfhat  is, 

6thiy,  When  the  legal  estate  is  devised  in  fee 
by  die  wiH,  and  there  is  an  apparent  intention 
that  the  whole  beneficial  interest  of  iftiat  estate 
leiiall  belong  to  a  particular  person,  or  to  a  cer- 
tain diescription  of  persons,  the  fee  will  pass; 
although  in  the  devise  of  the  truaft  or  beneficial 
ownership  there  are  not  any  words  of  limitation. 

And  lastly,  the  fee  may  pass  by  a  devise  in  a 
will,  from  a  combination  of  expressions  in  that 
will,  and  from  the  general  intention  of  the  tes- 
tator to  be  collected  from  expressions  contained 
in  the  will. 
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Tfl£  general  rule  b,  that  an  estate-t^l  ii^ill  be 
created  by  any  words  in  a  will  which^  either  in 
express  terms,  or  by  implication,  show  an  inten- 
tion that  the  estate  shall  be  continued  beyond 
the  period  of  the  life  of  the  person  to  whom  the 
lands  are  devised ;  and  be  confined  to  the  issue 
of  his  body,  and  that  these  issue  shall  take  the 
estate  from  him  by  succession  in  a  course  of 
descent ;  or  they  must  take  in  that  manner,  or 
cannot  take  at  all. 

The  circumstances  which  determine  the  con« 
struction  of  an  estate-tail,  are 

1st,  That  the  will  does,  on  the  collective 
interpretation  of  its  language,  show  an  inten- 
tion to  give  an  estate  to  continue  beyond 
the  death  of  the  devisee,  and  to  confine  that 
estate  in  its  descent,  to  the  issue  of  his  body. 

2dly,  That  the  devise,  though  substantively  it 
imports  a  fee,  does,  bywords  of  explanation,  or 
by  reference  to  other  words  of  the  will,  or  from 
the  relative  situation  of  the  two  devisees  as  in- 
heritable to  each  other,  or  of  the  devisee  him- 
self as  being  an  alien  or  denizen,  evince  an 
intention  to  restrain  the  estate  to  the  devisee 
and  the  heirs  of  his  body. 

3dly,  That  the  words  in  wUch  the  testator 
has  expressed  his  will  cannot  be  of  any  signi- 
fication unless  they  are  construed  to  pass  an 
estate-tail. 

4thly,  That  though  the  intention  be  to  give  to 
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a  person  and  his  issue,  meaning  the  issue  to  tak^ 
individually,  and  as  purchasers,  yet,  when  the 
issue  cannot  take  individually^  either  on  account 
of  the  mode  in  which  the  gift  is  made,  or  by 
reason  of  the  policy  o£  the  law,  or  of  the  gene- 
ral intention,  then  the  devisee  himself  shall  take 
an  estate-tail. 

5thly,  That  it  is  the  intention  of  the  testa** 
tor  that  all  the  issue,  or  all  the  issue  of  a  par* 
ticular  description  of  the  devisee,  shall  take ; 
and  they  cannot  all  take  unless  an  estate*tail 
pass  to  the  devisee,  being  the  ancestor ;  for 
in  this  case  the  ancestor  will  have  an  estate-tail 
that  his  issue  may  take  in  succession  from  him ; 
and  a  devise  to  him  for  life  by  express  words 
will  not  prevent  this  construction. 

6thly,  That  there  are  several  devises;  one 
to  a  person  generally,  or,  in  terms,  for  his  life ; 
the  other,  after  his  death  without  issue,  or  issue 
male,  &c.  by  way  of  remainder,  and  without 
any  gift  to  the  issue ;  for  in  thb  case  an  estater 
tail  will  arise  in  favour  of  the  first  taker  to 
answer  the  general  intention,  that  the  issue  may 
take  through  him.  This  may  be  considered  as 
an  estate-tail  arising  by  implication. 

7thly,  That  there  is  a  manifest  intention, 
on  the  part  of  the  testator,  in  favour  of  the 
issue  of  a  devisee  generally,  or  some  of  them  in 
particular,  as  males,  &c.  and  there  is  also  apar- 
ticular  intention ;  and  according  to  the  particular 
intention  the  issue  are  to  take  in  a  manner 
different  from  that  in  which  they  would  take  in 
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case  thej  were  to  claim  in  succession.  In  this 
case  the  vill  is  to  be  construed  so  as  to  giTe 
effect  to  the  general  rather  than  to  the  particu* 
lar  intention;  and  an  estate-tail  will,  for  this 
purpose^  be  created  in  the  ancestor. 

Lastly,  That  the  testator  has  given  his  pro- 
perty to  a  stranger  for  an  estate  which  b  not  to 
commence  in  interest  till  there  shall  be  a  failure 
of  the  gieneral,  or  some  particular,  heirs  of  the 
body  of  the  person  who  is  the  testator's  heir. 

An  estate^tail  will  in  this  case  arise  to  thie 
hMr  by  implication ;  and  the  stranger  will  take  by 
way  of  remainder  expectant  on  l^e  estate-tail. 

lliese  are  the  general  rules  in  regard  to  estates 
of  inheritance.  They  pre«>sappose  the  testator  to 
be  the  owner  of  the  inheritance :  for  different 
ndes  of  construction  are  to  be  applied  to  these 
or  the  like  circumstances,  when  the  testator  has 
tmly  an  estate  of  freehold,  as  an  estate  for  lives, 
or  he  has  a  chatteUinterest ;  for  instance,  an 
lestate  for  lives  may  pass  to  the  devisee  without 
any  words  of  limitation ;  so  may  a  term  for 
years ;  or  either  of  these  estates  may  pass  by  a 
devise  or  bequest  to  a  man  and  his  heirs. 

And  by  a  devise  of  lands  held  for  lives  to 
another  and  the  heirs  of  his  body,  he  will  take 
an  interest  of  a  peculiar  nature,  Ti2.  a  quasi 
estate*tail,  descendible  to  him  and  the  heirs  of 
his  body ;  ot,  according  to  the  form  of  tJit^ 
gift,  to  him  and  the  heirs  male  of  his  body ; 
nevertheless  with  a  power  to  ahen  to  whom  he 
pleases  during  the  lives,  either  with  or  without 
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a  fine,  and  by  that  mean^  change  the  oourse  of 
descent,  and  baar  the  limitationt  over  to  strangers, 
or  the  reTernooaiy  interest  in  the  heir  of  the 
testator. 

But  unless  the  heirs  or  the  strangers  shall  be 
8o  barred,  (hej  vnll  be  entided  whai  there  shall 
be  a  fidlure  of  the  iseiie  in  whose  &vour  the 
devise  is  made. 

By  a  deviae,  or  rather  beqoeeti  of  a  term 
for  years,  in  vrordfi  which  import  an  estate* 
tail,  as  to  a  man  and  the  heirs  of  his  body^  or 
woids  Miiich  ftre  equivalent,  li>e  whole  term  wUl 
|iass  to  the  legatee,  eubject  to  be  defeated  by 
any  executory  bequest  when  the  limitation  ik 
made  subject  to  a  bequest  of  that  sort,  and  the 
limitation  over  is  confined  to  take  eflfect  withim 
the  boondary  preacribed  by  the  rule  agamst 
yerpftuities,  while  the  lihiitation  over  will  be 
void  if  it  be  to  take  «£bci  after  the  indefinite 
ftduie  of  issue.  To  this  rule,  however,  there 
are  exceptions  already  noticed. 

There  are  many  cases  atibrding  examples  in 
application  to  a  devise  of  fire^old  lands,  in  which 
words,  in  order  to  mttrnfer  the  general  intention, 
and  raise  an  estate-tail  in  t^  parent,  would, 
in  appbcatton  to,  leasehold  lands  hdd  for  years, 
giva  him  merely  a  life  interest,  with  a  limitation 
over  to  hie  diildien  as  purchasers;  as  in  the 
case  of  a  bequest  to  a  man  during  his  life,  and 
after  his  death  to  his  issue  (d);  or  a  bequest  to 
a  amis  and  after  his  death  to  his  sons. 

(4i  Cb»  V.  OsriVp  Cat.  Tinp*  IWii.  SI* 
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Forth  V.  Chapman  (e) ,  vrhich  has  for  a  long^ 
lime  prevailed  as  establishing  a  rule  of  construe* 
tion,  and  has  lately  been  recognized  by  the 
present  chancellor,  illustrates  this  disinction ;  for 
it  proves  that  the  identical  words  which,  as  to 
freehold  lands,  may  qualify  a  devise  to  a  man 
and  his  heirs  into  an  estate-tail,  will,  as  to  leaser- 
hold  lands,  give  him  the  whole  term,  subject  to 
an  executory  bequest ;  so  that  the  words  ^  die 
without  leaving  issue,^  are,  as  to  the  freehold 
lands,  construed  to  import  an  indefinite  fiiilure 
of  issue  ;  while  as  to  leasehold  lands  they  pro^ 
vide  for  a  failure  of  issue  living  at  the  death  of 
the  devisee.  - 

The  case  of  Fcrih  and  Chapman  is  frequently 
considered  as  a  case  of  construction. 

In  this  point  of  view  it  involves  great  absur- 
dity ;  but  considered  as  a  case,  which  bends  to 
the  rules  of  law,  and  is  governed  by  these  rules 
rather, than  by  the  intention,  it.afibrds  a  fiur 
and  just  principle  for  legal  decision. 

The  will  is  to  be  read,  as  to  the  freehold  lands, 
as  if  no  leasehold  lands  were  given ;  and  as  to 
the  leasehold  lands,  is  to  be  read  unconnected 
with,  and  independent  of,  the  gifk  of  the  freehold 
lands. .  The  rule  then  which  is  to  be  called 
to  the  Bid  of  the  court,  is,  that  no  limitation 
shall  take  effect  by  way  of  executory  devise,  if  it 
can,  by  any  reasonable  construction,  operate  as 
a  remainder;  and  in  application  (o  this  rule  the 
limitation  over  of  the  fireehold  lands  b  consi- 
dered as  a  remainder  expectant  on  an  estate*tail, 

(ej  P.  W1110.  663. 
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and  not  as  a  limitation  by  way  of  executory 
-devise,  or  a  substitution  of  an  estate  in  fee  in 
derogation  and  defeasance  of  a  previous  estate  in 
fee.  Thus  the  words,  ^  without  leaving  issue/  are 
construed  to  refer  to  an  indefinite  failure  of 
issue,  and  not  to  a  failure  of  issue  at  the  death 
of  the  former  devisee.  Another  rule  of  con- 
struction is,  that  no  limitation  should  be  con- 
strued to.be  void,  when,  by  any  reasonable 
interpretation  of  the  language  of  the  will,  it 
may.  operate  with'  effect.  Thus,  as  to  the  lease^ 
hold  lands,  the  words  ^  without  leaving  issue  ^ 
will  be  construed  to  refer  to  the  period  of  the 
death  of  the  legatee  ;  since  if  the  reference  were 
to  an  indefinite  failure  of  issue,  the  limitation 
over  would  cQUtravene  the  rule  against  perpe* 
tuities,  and  would  be  too  remote,  and  for  that 
reason  void. 

By  putting  Forth  v.  Chapman  on  this  foot- 
ing, it  is  one  of  the .  most  profound  decisions  in 
.the  books ;  it  is  founded  on  principles  of  law, 
and  on  the  rule  of  construction,  (reddendo 
singtda  smguUs)  which  makes  the  intention  of 
the  parties  subservient  to  the  rules  of  law,  for 
the  purpose  of  giving  complete  effect  to  the  in- 
tention, as  far  as  it  can  be  effectual,  consistently 
with  the  rules  of  law. 

It  is  to  be  remembered,  as  a  general  propo- 
sition, that  when  the  deidse  is  by  the  owner  of 
the  fee-simple,  or  ^  other  estate  in  fee,  to  a 
^nan  generally,  or  to  a  man  and  his  assigns. 
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vrithout  the  word  •  heire/  or  the  words  *  for  ever/ 
See.  or  other  word  or  expression  which  is  equi- 
valent, no  more  than  an  estate  for  life  will  pass, 
unless^  from  some  other  clause  of  the  will,  an 
intention  to  give  the  fee  or  an  estate*tail  oan 
be  collected.  Therefore,  the  question  which 
most  commonly  arises  to  be  decided  on  the 
construction  of  a  will  is,  whethw  the  operation 
of  the  will  is  to  give  an  estate  for  life,  in  tail,  or 
in  fee ;  and  that  question  must  be  resolved  bj 
the  application  of  the  rules  already  stated. 

Also  terms  of  years  and  chatteUinterests  may 
be  created  by  will,  and  the  time  of  duration 
must  be  marked  by  proper  words. 

But  between  terms  for  years  created  by  deed, 
and  chattel-interests  created  by  will,  there  may 
be  this  difference ; 

In  deeds,  the  term  must  have  a  definite  time 
for  its  continuance;  and  that  time  must  be 
measured  by  years,  months,  or  the  like;  so 
that  when  the  term  commences  in  computation, 
the  exact  period  of  its  continuance  may  be  as- 
certained, as  from  the  day  of  the  date,  Ac. 
for  ferty  years ;  or  from  the  death  of  A  for 
Ibrty  years,  or  the  like. 

But  in  wills,  and  also  in  ccmveyanoes  to  uses, 
the  period  of  continuance  may  be  uncertain, 
as  till  debts  shall  be  paid,  or  till  a  ram  shall 
be  raised. 

Terms  of  years  already  created  may  be  mo- 
edified  in  a  variety  of  wavs ;  in  dboit«  in  aov 
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maimer  dictated  by  the  intention  of  the  parties, 
so  as  care  be  taken  not  to  transgress  the  rale 
against  perpetuilaes. 

To  pass  terms  for  years  already  created,  it  is 
sufficient  diat  the  will  is  so  executed,  or  attended 
with  such  cere^ionies,  that  the  ecclesiastical 
court  will  grant  probate  thereof. 

And  for  the  reasons  already  stated,  this  rale 
appears  to  be  applicable  to  freeholds  for  lives, 
except  when  the  heirs  are  to  take  as  special  occu^ 
pants.    But  as  to  freehold  lands  held  in  fee,  it  is 
enacted  by  the  statute  of  Frauds  and  Perjuries, 
(f) ,  that  from  and  after  the  24th  day  of  June 
1677»  all  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  force  of  the  sta- 
tute of  wills,  or  by  this  statute,  or  by  force 
of  the  custom  of  Kent,  or  the  custom  of  any 
borough,  or  any  other  particular  custom,  shall 
be  in  writing,  and  signed  by  the  party  so  de- 
vising the  same,    or  by  some  other  person  in 
his  presence,    and  by  liis  express  directions, 
and  shall  be  attested  and  subscribed  in  the  pre- 
sence of  the  said  devisor  by  three  or  four  credi- 
ble witnesses,  or  else  they  shall  be  utterly  void 
and  of  none  eflfect.     And  moreover,  no  devise 
in  writing,  of  lands,  tenements,  or  hereditaments, 
nor  any  clause  thereof,  shall  at  any  time  after 
the  said  24th  day  of  June  be  revocable,  other- 
wise than  by  some  other  will  or  codicial  in 
writing,  or  other  writing  declaring  the  same, 
or  by  burnings  cancelling,  tearing,  or  obliteratr 

(f)  39  Car.  il.  &  3.  i,  5, 6. 
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ing  the  same  by  the  testator  himself,  or  in 
bis  presence,  and  by  his  directions  and  con- 
sent ;  but  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force 
until  the  same  be  burnt,  cancelled,  torn,  or 
obliterated  by  the  testator,  or  his  directions^ 
in  manner  aforesaid,  or  unless  the  same  be 
altered  by  some  other  will  or  codicial  in  writing, 
or  other  writing  of  the  devisor,  signed  in  the 
presence  of  three  or  four  witnesses,  declaring 
the  same. 

And  as  to  freeholds  for  lives,  it  is  enacted 
by  the  same  statute  (g)^  that  for  the  amend-- 
ment  of  the  law  in  the  particulars  following, 
that  from  henceforth  any  estate  pur  atUer  vie 
shall  be  devisable  by  a  will  in  writing,  signed 
by  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence,  and  by  his  ex- 
press directions,  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  more  wit- 
nesses ;  and  if  no  such  devise  thereof  be  made, 
the  same  shall  be  chargeable  in  the  hands  of 
the  heir,  if  it  shall  come  to  him  by  reason  of 
a  special  occupancy,  as  assets  by  descent,  as 
in  case  of  lands  in  fee-simple ;  and  in  case  there 
be  no  special  occupant  thereof,  it  shall  go  to 
the  executors  or  aidministrators  of  the  party 
that  had  the  estate  thereof  by  virtue  of  the 
grant,  and  shall  be  assets  in  their,  hands.  And 
the  statute  of  14  Geo.  11.  c.  20,  3.  9$  made 
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these  assets  in  the  hands  of  executors  and  ad- 
ministrators distributable* 

To  comply  with  the  statute  of  Frauds  and 
Perjuries  there  must  be  not  only  three  sub- 
scribing witnesses,  but  they  must  attest  the 
will  in  the  presence  of  the  testator,  or  at  least 
within  the  compass  of  his  view,  so  that  he  may 
see  the  instrument  when  they  attest  it;  and 
he  must,  at  the  time  of  the  attestation,  be  in  a 
state  of  sensibility,  so  as  to  be  not  only  corpo- 
rally but  mentally  present. 

But  it  is  not  necessary  that  all  the  witnesses  ^ 
should  be  present  together  at  the  lime  of  pub- 
lication of  the  will :  It  is  sufficient  that  they 
attest  at  different  times,  so  as  the  attestation 
be  applicable,  (a  point  which  savours  of  great 
refinement,)  to  the  same  executionof  the  will  (^A^. 
But  though  three  witnesses  are  required  to  attest 
the  execution ;  yet  one  witness  may  prove  the 
will,  provided  he  c^  depose  to  the  several 
facts  of  due  execution,  namely,  that  the  testator 
execnted  or  published  the  tirill  in  the  presence 
of  himself  and  the  other  witnesses ;  and  that 
Aey  subscribed  the  will  in  his  presence.  For 
when  the  witnesses  subscribe  at  different  times, 
the  will  cannot  be  proved  without  producing 
the  several  witnesses ;  or  if  any  of  them  are 
dead,  giving  proof  of  their  signature.  Hence 
a  convenience,  as  well  as  a  propriety,  in  having 
all  the  iritnesses  present  at  the  same  execiition. 

(hj  &lk  T.  Smith f  I  Vet.  jiw.  lu    . 
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And  every  abotroet  ahould  atitte  the  ctrcmn* 
stances  which  attended  the  execution  of  tlw 
wiU,  if  the  circumstances  vary  from  the  com- 
mon form^  so  that  an  opinion  nny  be  fbrowd 
wbetbef  the  requisites  of  the  statists  have  been 
complied  with.  And  as  to  attestation,  a  will 
may  be  defective,  so  fiir  as  it  is  made  under  a 
power,  although  it  may  be  goody  so  fiir  as  there 
is  an  ownership,  and  the  enactment  of  the 
statute  of  Frauds  and  Perjuries  has  preseribed 
the  mode  of  attestation. 

At  one  period  it  was  doubted  in  practice, 
whether  a  will,  attested  by  witnesses^  all  or  one 
of  whom  made  a  mark  instead  of  a  signattire, 
was  good.  It  is  now  settled  that  an  attestation 
by  a  person  who  makes  a  mark  only  for  his 
si^aCure  is  sufficient  (i) . 

Formerly  many  wills  were  set  aside,  or  ladMr 
were  defective,  becaase  the  wills  were  attested 
by  persons  who,  through  the  medium  of  a  charge 
or  otherwise,  derived  some  interest  under  the 
will*  This  inconvenience  is  remedied  by  die 
statote  of  25  Geo.  11.  c.  6,  whidi  defeats  the 
interest  of  the  subscribing  witnesaes,  and  tiius 
restores  their  competency. 

This  subject  of  attestation  of  wiUst  admits  of 
a  great  variety  of  points  of  distincticm ;  and  if 
the  limits  to  which  diis  work  is  confined  wooid 
adoiity  it  would  be  prc^r  to  arrange  Jham  un- 
der separate  heads»  and  consider  them  din* 
tinctly. 

(0  H$rfkm  v.  Hanmrn^  8  Vsi.  jim.  185. 
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As  to  Freehold  lands  held  for  Uve$. 

Lands  of  this  description  may  pass  by  \iill. 

By  the  statute  29  Car.  IL  ^k)  estates  of  this 
description  are  devisaUe  by  a  will  sufficient  to 
pass  real  estates  of  freeholdy  descendible  to  the 
heirs,  and  are  also  made  assets  in  the  hands  of 
tile  heirs« 

And  by  the  same  statute,  when  there  is  no 
special  occupant,  namely,  when  the  limitation 
is  to  a  Inan  generally,  or  is  to  a  man  and  hier 
executors,  the  estate  in  these  lands  is  made 
p<»^onid,  Assets  and  becomes  Tirtually  part  of  the 
personal  estate,  and  is  applicable  accordingly 
under  the  combined  operation  of  this  statute, 
and  of  the  14  Geo.  II.  c.  20,  §  9* 

Hence  it  should  seem,  that  whea  there  ist  not 
a  speeial  oeci^ant,  the  owner  may  bequeath 
tbese  lands  before  the  (Ownership  under  the 
lease  i*  acquired ;  and  also^  that  such  bequest 
will  be  goodii  though  it  be  teade  by  an  unat- 
tested willy  or  by  a  will  attested  by  fewer  than 
tiaree  witnesses ;  for  as  the  executor  or  admini-- 
strator  will  be  bound  by  the  directions  of  the 
wiU^  be  will  be  bound  to  observe  this  heqmtst(l) . 
Suefa  interest  though  tisansmissibk  as  personal 
estate^  is  an  eatate  of  freehold  quality,  and  must 
be  conveyed  accordingly. 

A  lease  fi>r  livea,  and  the  whole  interest  therein, 
may  pass  by  a  gencoral  devise,  without  any  words 

(k)  See  p.  171. 
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of  lunitatioD  i  but  by  words  of  limitation  the  in- 
terest may  be  modified,  so  as  to  give  estates  for 
years,  for  life,  or  quasi  entail;  and  with  or  with- 
out limitations  over ;  and  estates  of  this  descrip- 
tion admit  of  a  devise  to  uses,  although  they 
may  be  transmissible  as  personal  estate  to  exe- 
cutors. 

And  they  may  pass  under  the  name  of  all 
freehold  lands:  but  there  is  some  difficulty 
in  deciding  how  they  are  to  pass  when  there 
are  distinct  devises  to  different  persons  of  all 
freehold  lands,  and  of  all  leasehold  lands. 

This  difficulty  is  stated  ahd  commented  on 
inWaikinsv.Lea.(m). 

As  to  Copyhold  Lands. 

In  the  first  place,  copyhold  lands  are  not 
within  the  statute  of  frauds  and  perjuries. 
Therefore  they  may  pass  by  an  unattested  will,  or 
by  a  will  attested  by  fewer  than  three  witnesses. 

1  he  equitable  estate  in  copyhold  lands  may, 
independently  of  the  late  statute  fn^,  pass  merely 
by  force  of  the  will,  without  any  surrender  to 
the  use  of  the  will.  But  the  legal  estate  of 
copyhold  lands  would  not,  at  the  common  law. 
Viz.  prior  to  the  ISth  day  of  July  1815,  have 
passed  without  a  surrender  to  the  use  of  that 
wilL 

The  surrender  was  the  efficient  part  of  the 
legal  operation  of  the  will ;  and  the  will  might 
have  passed  afler  purchased  lands,  so  as  the 

(m}  6  Vei.  fif  3.         (nj  ss  Geo.  m.  c  199. 
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surrender  was  to  the  use  of  the  will  made  6r  to 
be  made  (o). 

And  it  was  decided,  that  a  surrender  to  such 
uses  as  the  party  should  appoint  by  his  will, 
would  be  construed  as  referrible  to  a  will  in  its 
ambulatory  state,  although  the  will  was  published 
prior  to  the  date  of  this  surrender  (p) . 

^  On  principle  it  ought  to  have  been  decided 
that  a  will,  ratified  by  means  of  a  conveyance 
to  the  uses  declared  or  to  be  declared  by  a 
will,  should  pass  lands  so  settled  subsequent  to 
the  will :  but  the  contrary  was  lately  decided  (q). 
The  ground  of  the  decision  was,  the  acknow- 
ledged rule,  that  freehold  lands  cannot  be  de- 
vised by  will  before  there  is  an  ownership  in 
these  lands.  But  the  case  ought  not,  it  is  sub- 
mitted, to  have  been  put  on  that  ground.  The 
real  point  to  be  decided  was,  whether  the  will 
might  not  operate  by  way  of  declaration  of  the 
use,  so  as  to  pass  the  lands  by  force  of  the  con* 
veyance,  through  the  medium  of  the  declaration 
in  the  will,  in  the  same  manner  as  copyhold 
lands  pass  by  the  surrender  through  the  inter- 
vention of  the  will.  In  Moore's  Rep:  there  is  a 
case  (r)  which  has  always  been  considered  as 
law,  and  in  which  a  contrary  doctrine  from  that 
held  in  Doe  v.  Dilnot  (s)  was  advanced,  and 

'  (o)  Hetfynw.  Hm/li/nj  Cowp.  130.     Attorney  Gen.  ▼.  VigOTf 
8 '  Vet.  356. 

(pj  Spring  dem.  Titchner  ▼.  Biles,  cited  in  1  Tenn  Rep.  435, 
HqUngr.  HetfUng,  Cbtvp.  i^o. 

(j)  Doe  T.  DUnot, .  2  New  Rep.  401 . 

(rj  Husseins  Case,  Moor  789.    l  R.  Abr.  614*. 

{sj  a  New  Rep.  p.  401. 

VOL,  III*  N 
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many  lawyers,  well  versed  in  the  rules  of  pro- 
perty, considered  the  case  in  Moore  as  well 
founded  in  principle. 

And  in  some  cases,  as  in  favour  of  a  wife,  a 
child,  or  creditor,  equity  will  supply  the  want 
of  a  surrender  when  there  is  a  clear  intention 
to  pass  copyhold  lands ;  and  now  it  is  enacted, 
(t)  that  in  all  cases,  where  by  the  custom  of 
any  manor  in' England  or  Ireland^  any  copy- 
hold tenant  of  such  manor  may  by  his  or  her 
last  will  and  testament  dispose  of  or  appoint 
his  or  her  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  de^ 
clared  by  such  last  will  and  testament,  every 
disposition  or  charge  made  or  to  be  made 
by  any  such  last  will  and  testament,  by  any 
person  who  shall  die  qfter  the  parsing  of  this 
act  J  of  any  such  copyhold  tenements,  or  of  any 
right,  title,  or  interest  in  or  to  the  same,  shall  be 
as  vaUd  and  effectual  to  all  intents  and  pur- 
poses, although  no  surrender  shall  have  been 
made  to  the  use  of  the  last  will  and  testament 
of  such  person,  as  the  same  would  have  been  if 
a  surrender  had  been  made  to  the  use  of  such 
will ;  with  a  proviso  (u) ,  "  that  nothing  in  this 
act  contained  shall  be  construed,  deemed,  or 
taken,  at  law  or  in  equity,  to  render  invalid  or 
ineffectual  any  devise  or  disposition  of  any 
copyhold  lands,  tenements,  or  hereditaments, 
or  of  any  right,  title,  or  interest  in  or  to  copy- 
hold lands,  tenements^  or  hereditaments,  which 

(0  55  Geo.  3,  c.  igt.  (uj%  3. 
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i¥ould  be  valid  or  effectual  if  this  act  had  not 
been  made ;  or  to  render  valid  and  effectual  any 
devise  or  disposition  of  any  copyhold  lands,  tene* 
mentS)  or  hereditaments,  or  of  any  right,  title,  or 
interest  in  or  to  any  copyhold  lands,  tenements, 
or  hereditaments,  which  would  be  invalid  or 
ineffectual  if  a  surrender  had  been  made  to  the 
use  of  the  last  will  and  tes|;ament  of  the  person 
Attempting  to  dispose  of  the  same  by  will/' 

A  surrender  may  still  be  made  to  the  use  of 
s  will,  though,  except  in  the  case  of  a  married 
woman,  or  unless  it  be  a  prescribed  mode  by 
way  of  power,  it  is  no  longer  necessary  to  the 
validity  of  the  will  as  a  ceremony. 

When  the  devise  is  in  general  terms,  as  by 
the  words  ^*  real  estate,  all  my  messuages,  lands, 
tenements,  and  hereditaments,'^  or  the  like,  with* 
out  any  circumstance  which  discloses  an  inten* 
tion  to  pass  copyhold  lands,  as  a  description 
applicable  to  them  from  local  situation,  occu* 
pation,  or  the  like,  a  question  frequently  arises 
in  cases  to  which  the  statute  does  not  apply, 
whether  the  will  operates  to  pass  the  copyhold 
lands. 

This  question,  in  cases  not  affected  by  the 
statute,  is  to  be  resolved  by  ascertaining  whether 
any  surrender  had  been  made  or  not;  for  when 
a  surrender  has  been  made  of  copyhold  lands, 
general  words  in  the  will  are  to  be  construed 
to  embrace  them  ;  on  the  other  hand,  when  no 
surrender  has  been  made  to  the  use  of  the  will, 
or  a  surrender  has  been  made  of  some  of  the 
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Ismds,  and  no  surrender  has  been  made  of  the 
lands  in  question,  then,  as  to  these  lands,  the 
conclusion  will  be  that  they  were  not  intended 
to  pass. 

This  point  is  material,  not  only  as  raising 
the  question  whether  the  lands  passed  at  law, 
but  also,  whether  the  heir  was  bound  to  elect,  or 
the  like.  The  statute  has,  perhaps,  annihilated 
these  distinctions ;  and  then  as  to  wills,  which 
were  in  force  when  the  act  was  passed,  the  act 
is  an  er  Tpo%t  facto  law,  changing  the  construc- 
tion and  operation  of  the  wilL 

The  words  of  a  will,  applicable  to  copyhold 
lands,  will  in  general  have  the  like  construction 
as  they  have  in  application  to  freehold  lands ;  for 
that  reason,  the  rules  respecting  the  quantUif  of 
estate  which  will  pass  in  freehold  lands,  must 
be  considered  as  equally  relevant  in  considering 
the  eflect  of  the  words  of  devise,  in  a  will  of 
fopyhold  land. 


The  head  ^*  Devise'^  is  of  infinite  importance 
to  the  learning  of  titles,  and  to  go  through  the 
whole  subject  would  require  more  discussion 
than  the  nature  of  this  essay  will  admit. 

But  it  is  not  only  to  the  nature  and  extent  of 
the  estate,  which  passes  by  the  will,  but  to 
the  charges  which  are  created,  and  to  the  con- 
ditions which  are  annexed  to  the  estate,  that 
attention  must  be  paid  by  counsel  in  consider- 
ing the  operation  of  each  respective  will ;  and 
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such  charges,  if  any,  roust,  in  the  analysis  of  the 
title,  be  considered  as  forming  a  distinct  head  ; 
and  while  a  condition,  or  collateral  limitation 
shall  remain  in  force,  the  estate,  to  which  this 
condition  or  limitation  is  annexed,  must  be 
treated  as  determinable  or  defeasible,  according 
to  the  nature  aiid  operation  of  the  condition  or 
limitation. 

Between  a  deed  and  a  will  there  are  several 
material  distinctions,  which  should  be  noticed 
in  this  place. 

A  deed  operates  from  the  time  of  its  execu- 
tion ;  a  will  operates  only  from  the  death  of 
the  testator.  In  the  mean  time  it  is  said  to  be 
ambulatory.  A  will  is  revocable  in  its  nature ; 
but  a  deed-is  not  revocable  in  its  nature.  To 
defeat  its  operation  there  must  be  a  condition; 
or  in  case  of  a  conveyance  to  uses,  or  upon 
trust,  a  power  of  revocation. 

In  regard  to  deeds,  it  has  already  been  ob- 
served,  that  whenever  a  condition  is  annexed 
to  the  same,  the  title  derived  under  the  con- 
veyance must  be  considered  as  defeasible  so 
long  as  the  condition  remains  in  force. 

But  as  to  wills,  the  attention  must  be  directed 
in  the  subsequent  parts  of  the  abstract,  to  see 
whether  the  will  has  been  in  any  and  what 
manner  revoked  or  altered,  and  as  far  as  it  is 
revoked,  it  must  be  read  as  a  dead  letter. 

A  will  may  be  revoked  by  a  variety  of  means^ 
as  by,— 

N  3 
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1.  Express  revocation : 

2.  CanceUation : 

3.  Obliteration: 

4.  Alteration  of  the  estate  of  the  devisor : 

5.  Alteration  of  his  condition ;  as  marriage 
and  birth  of  a  child. 

On  the  other  hand,  a  will  may  be  republished, 
and  its  operation  revived,  or  its  effect  brought 
down  to  the  period  of  republication  (y). 

But  a  title  may  not  only  be  affected  by  a 
deed  (z) ,  which  operates  as  a  conveyance  or  a 
recovery,  a  fine,  or  will,  but  the  state  of  the 
title  may  be  materially  varied  in  equity  by  arti- 
cles of  agreement ;  as  marriage  articles, .  a  con^^ 
tract  for  sale,  or  any  other  agreement  founded 
on  a  valuable  consideration,  and  of  which  fl( 
specific  performance  would  be  decreed  in  a  court 
of  equity- 

Such  articles,  agreements,  &c^  while  they 
remain  in  force,  must  be  read  as  creating  a 
trust  or  duty,  binding  on  the  legal  estate,  and 
be  carried  to  the  head  or  division  of  the  analy  sisf 
which  contains  the  equitable  title,  when  that 
title  is  considered  distinct  from  the  legal  title* 

But  although  a  will  of  real  estate  will  be  re- 
voked in  equity  by  a  contract  for  sale,  marriage 
articles,  or  the  like  act ;  yet,  for  all  the  pur- 
poses of  legal  operation,  the  will  will  govern 
the  legal  title ;  consequently  the  devisees  under 

Cy)  See  Pow.  Devises,  ch.  Republication. 
(xj  Roberts  on  Frauds^  398. 
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the  will,  though  revoked  in  equity,  and  not  the 
heir  at  law,  are  the  persons  from  whom  the  con- 
veyance of  the  legal  estate  must  be  taken. 


Apter  the  abstract  of  each  particular  deed, 
will,  or  other  assurance  shall  have  been  f6ad, 
it  would  be  right  to  bring  the  mind  to  a  con- 
clusion on  the  effect  of  that  deed,  will,  or 
assurance. 

With  this  view  it  will  be  proper  to  advert  to 
the  state  of  the  ownership  before  the  date  of 
that  deed,  &c.  and  to  form  an  opinion  of  the 
change  which  the  deed,  &c.  has  produced  in 
the  state  of  the  title. 

For  example,  A  has  conveyed  to  JB  and  his 
heirs ;  it  is  to  be  considered  whether  A  has  a 
fee,  fee-tail,  an  estate  for  life,  or  for  years. 

Without  comparing  his  relative  situation  and 
the  nature  of  his  ownership,  it  is  impossible  to 
judge  of  the  operation  of  this  deed. 

For  if  he  had  the  fee,  a  fee  will  pass.  If  he 
had  an  estate^'tail,  a  base,  or  determinable  fee, 
defeasible  or  indefeasible,  by  his  issue,  accord- 
ing to  circumstances,  will  be  transferred.  If 
he  had  an  estate  for  life,  then  cateris  paribus^ 
an  estate  for  his  life  will  have  passed ;  and  if 
he  had  only  an  estate  for  years,  then  the  term 
only  will  be  assigned. 

In  this  instance,  the  conveyance  is  supposed 
to  be  made  by  lease  and  re-lease,  by  grant,  or 
bargain  and  sale,   or  assignment;   assurances 

N  4 
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which  pass  no  more,  in  point  of  estate,  than  the 
party  has.  A  different  mode  of  conveyance 
may  have  a  different  effect  in  some  of  these 
instances. 

Suppose  the  conveyance  was  made  by  feofi^ 
ment  ijostead  of  lease  and  release,  then  cateris 
paribus^  4he  feoffment  of  tenant  in  tail  would 
<operat9  as  a  discontinuance  of  the  estatc«*tail ; 
and  the  feoffment  of  tenant  for  life  may  operate 
to  devest  the  freehold,  and  pass  the  fee  by  way 
of  deforcement  or  wrongful  alienation,  a  species 
of  disseisin  to  those  who  have  the  reversion  or 
remainder. 

But  the  law  never  considers  a  conveyance  as 
operating  by  wrong  when  it  may  operate  right* 
fully  (aj. 

Again,  though  the  conveyance,  simply,  would 
have  a  limited  operation,  yet,  connected  with 
other  assurances^  it  may  have  a  different 
operation.  For  this  reason  it  is  frequently  im* 
portant  to  suspend  the  judgment  on  the  efiect 
of  the  mere  conveyance,  until  an  examination 
shall  have  taken  place,  whether  some  other 
instrument  does  not  form  part  of  the  same 
assurance. 

For  example;  a  tenant  in  tail  coi^veys  by 
lease  and  re-lease  to  B  arid  his  heirs ;  the  opera- 
tion of  these  deeds,  taken  singly,  tvould  be  to 
convey  a  base  or  determinable  fee,  to  continue 
as  long  as  there  shall  be  issue  inheritable  to  the 
estate-tail ;  and  the  estate  so  conveyed  will  be 

(a J  Supra. 
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defeasible  by  the  issue  by  entry.  But  if  a  fine 
with  proclamations  be  levied,  this  fine  will 
bar  the  issue,  and  render  the  estate  indefeasible 
by  them. 

4^gain ;  the  lease  and  re-lease  alone  will  not 
have  any  effect  on  the  estate  of  those  in  remainder 
or  reversion ;  but  if  a  fine  form  part  of  the  same 
assurance,  either  with  or  without  proclamiations, 
it  may,  cateris  parilmSy  create  a  discontinuance 
of  the  estate*  tail ;  and  in  that  case  the  entry  of 
those  in  remainder  or  reversion  will  be  taken 
away,  and  they  will  be  driven  to  their  action,  i.  e. 
their  remedy  by  writ  of  formedon  in  remainder 
or  reverter. 

Again ;  suppose  the  fine  to  be  without  pro- 
clamations, the  estate-tail  will  be  discontinued, 
and  the  issue  driven  to  their  remedy  by  action 
of  formedon  in  descender,  but  they  are  not 
barred. 

Again;  suppose  the  lease  and  re-lease,  or 
other  assurance,  to  have  been  made,  to  the 
intent  that  a  common  recovery  shall  be  suffered ; 
and  a  common  recovery  shall  be  duly  suffered ; 
the  effect  of  this  recovery  will  be  to  bar  the 
estate-tail,  and  all  remainders  and  reversions 
expectant  thereon ;  and  to  enlarge  the  estate- 
tail  into  a  fee-simple ;  or,  more  correctly 
speaking,  to  acquire  the  whole  dominion  and 
ownership  which  resided  in  the  person  by  whom 
the  estate-tail  was  created. 
.  Suppose,  also,  this  conveyance  to  have  been 
made  by  a  man  and  hb  wife,  seised  in  right 
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of  the  wife,  or  with  any  interest  in  the  wife,  as 
entitled  to  dower  or  other  benefit,  the  convey- 
ance taken  by  itself  will  not  be  binding  on 
the  wife  or  her  heirs ;  but,  coupled  with  a  fine 
levied,  or  recovery  suffered  by  them,  the  wife, 
and  also  her  heirs,  if  she  has  th^  inheritance, 
will  also  be  bound. 

Again  ;  it  is  to  be  considered  whether  the 
grantor  solely,  or  he  in  conjunction  with  other 
persons,  has  that  right  of  alienation  which  he 
has  professed  to  exercise.  For  instance,  one  of 
several  joint-tenants,  tenants  in  common,  or 
coparceners,  cannot  convey  more  than  his  ali« 
quot  part.  A  husband  seised  in  right  of  his 
wife  cannot  bind  his  wife  or  her  heirs,  without 
her  concurrence.  A  woman  seised  in  tail,  er 
provisione  viviy  cannot,  after  the  death  of  her 
husband,  bar  the  estate-tail,  or  those  in  rever- 
sion or  remainder,  without  the  concurrence  of 
the  issue  in  tail,  or  those  in  reversion  or  re- 
mainder. So  a  person  who  has  a  power,  to  be 
exercised  with  the  consent  of  another  person, 
must  have  the  concurrence  of  the  person  whose 
consent  is  required. 

These  are  only  some  of  the  numerous  in- 
stances to  which  the  attention  must  be  directed, 
in  considering  the  relative  situation  and  power 
of  the  grantor,  and  the  form,  the  nature,  and 
the  operation  of  the  instrument  by  which  the 
conveyance  is  made. 

Also,  in  some  cases,  the  grant  is  to  be  con- 
sidered not   merely  and  simply  according  to 
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the  import  of  its  words,  but  according  to  the 
relative  situation  of  the  grantor  and  the  grantee, 
and  its  consequent  effect. 

For  instance,  a  tenant  for  life  conveys  to  B 
and  his  heirs.  In  case  JB  is  a  stranger  in  point 
of  estate,  this  instrument  will  operate  to  trans- 
fer  the  estate  of  A  to  B.  But  if  JB  has  the  im- 
mediate reversion  or  remainder,  it  will  operate 
as  a  surrender.  So,  if  the  grant  is  to  hus- 
band and  wife,  when  the  wife  has  the  rever- 
sion or  remainder,  it  will  operate  as  a  grant 
to  the  husband  and  wife  for  the  sake  of  the 
husband  ;  but  if  the  grant  be  to  the  wife 
alone,  or  if  it  be  made  by  words  of  surrender, 
then,  it  is  apprehended^  it  will  operate  as  a 
surrender. 

So  if  an  instrument  be  made  in  a  form  or 
under  circumstances  which  precludes  its  opera- 
tion by  the  rules  of  the  common  law,  it  is  to 
be  inquired  whether  it  cannot  operate  in  some 
other  mode.  Thus,  where  a  person  having  the 
fee  simple  in  possession  of  lands,  grants  them 
by  deed  without  livery,  or  without  creating  an 
estate  capable  of  enlargement,  it  is  quite  clear 
that  this  instrument  cannot  operate  by  the  rules 
of  the  common  law.  But  in  some  cases  it  may 
operate  through  the  medium  of  the  statute  of 
uses.  For  instance,  it  may  have  eifect  as  a 
bargain  and  sale ;  but  then  it  must  be  enrolled 
in  due  time,  and  must  be  founded  on  a  consi- 
deration of  money  or  money^s  worth ;  or  it 
may  operate  as  a  covenant  to  stand  seised,  and 
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in  that  case  there  must  exist  the  consideratioit 
of  marriage,  consanguinity,  or  affinity. 

Sometimes  the  same  person  has  severalestates^ 
and  in  that  case,  it  is  to  be  considered  what '» 
the  operation  of  the  conveyance  on  the  different 
estates.  Both  estates  may  pass  when  the  form 
of  the  conveyance  is  adapted  to  that  purpose  ; 
or  one  of  these  estates  may  pass,  though  the 
conveyance  is  insufficient  and  informal  to  pass 
the  other  of  these  estates* 

For  example ;  A  is  tenant  for  life,  remainder 
to  JB  for  life,  remainder  to  ii  in  fee :  The  estate 
for  life  cannot  be  conveyed  without  some  assur- 
ance proper  to  pass  the  possession  of  lands  as 
livery  of  seisin,  bargain  and  sale,  enrolled  lease, 
to  be  enlarged  by  re-lease,  and  the  like.  But 
the  remainder  in  fee  may  pass  by  a  grant,  and 
therefore  the  deed  may  of  itself,  without  any 
further  ceremony,  confer  a  good  title  to  the 
remainder  in  fee.  But  this  principle  has  its 
qualifications ;  for  if  a  grant  is  of  a  man  with 
an  advowson,  by  deed,  though  the  advowson 
might  pass  by  the  deed,  yet  it  shall  not  be 
severed  from  the  manor,  if  the  manor  cannot  pass 
for  want  of  livery.  The  like  observation  ap- 
plies to  services. 

Again ;  when  the  conveying  party  has  several 
estates,  the  title  under  one  of  these  estates  may 
continue,  although  the  title  under  the  other  of 
these  estates  may  be  determined ;  as  in  the ; 
case  last  proposed  of  a  tenant  for  Ufe,  with  a 
remote  remainder  in  fee,  the  title  may  continue 
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under  the  remainder  in  fee,  although  the  estate 
for  life  passed,  and  the  title  under  that  estate 
is  determined.  But  the  title  under  the  remain- 
der in  fee  will  be  subject  to  the  intermediate 
estates  unless  they  are  also  determined  • 

Also,  notwithstanding  the  granter  had  several 
estates,  and  among  them  the  remainder  in  fee, 
and  the  remainder  in  fee  passed,  yet,  under 
some  circumstances,  the  title  to  that  remainder 
may  be  defeated  by  a  change  in  the  state  of 
the  title.  Thus,  A  is  tenant  for  life,  remainder 
to  B  in  tail,  ren^ainder  to  A  in  fee ;  and  A 
conveys  to  C  in  fee,  and  after  the  death  of  ^, 
or  in  the  life  time  of  A,  with  the  concurrence 
of  the  person  in  whom  the  freehold  resides, 
B  suffers  a  recovery ;  this  recovery  will  bar 
the  remainder  in  fee,  and  put  an  end  to  the 
title  under  that  remainder,  and  all  interest 
derived  out  of  that  estate. 

Sometimes  two  or  or  more  persons  join  in 
the  same  grant ;  because  the  estate  of  one  of 
them  is  insufficient  to  give  certain  continuance 
to  the  ownership  intended  to  be  conveyed. 
Thus  ^  is  a  tenant  for  life,  remainder  to  B  in 
fee,  and  they  join  in  a  lease  to  C  for  years; 
in  this  case,  during  the  continuance  of  the 
estate  of  Aj  this  instrument  is  the  lease  of  A^ 
and  the  confirmation  of  B  ;  but  after  the  de- 
termination of  the  life  estate,  the  instrument 
will,  in  construction  of  law,  be  the  lease  of  JB, 
and  the  confirmation  of  .^. 

* 

(h)  Treport'B  Ca«e,  6  Rep.  14. 
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There  are  other  rules  besides  those  which 
have  been  noticed.   They  relate  to  the  grantee. 

And  first  it  is  to  be  considered,  whether  he 
takes  for  his  own  use,  or  for  the  use  of,  or  in 
trust  for,  some  other  person ;  and  whether  these 
uses  are  executed  by  the  statute  of  27  H.  8. 
for  transferring  uses  into  possession. 

In  case  they  are  so  executed,  then  the  legal 
estate  must  be  considered  as  passing  according  to 
the  uses  or  trusts  which  are  declared;  but  if  they 
pass  only  equitable  estates,  then  the  legal  estate, 
and  the  equitable  estate  must,  in  analysing  the 
deduction  of  the  title,  be  arranged  under  sepa- 
rate heads ;  or  at  least  they  must  be  distin- 
guished in  drawing  a  conclusion  as  to  the  state 
of  the  title,  the  mode  of  conveyance,  and  the 
persons  who  are  to  be  parties  to  the  intended 
alienation. 

In  a  course  of  extensive  reading  a  variety  of 
other  points,  equally  interesting,  will  occur.  It 
will  be  the  business  of  the  reader,  from  these 
observations,  to  consider  their  application  to 
practice,  and  to  bear  them  in  mind;  or  to 
minute  them,  that  they  may  be  at  his  command 
as  occasion  shall  require. 

A  collection  of  useful  extracts  of  points  of  this 
description  would  be  highly  useful  to  the  Pro- 
fession: at  present  the  reader  is  referred  to 
Coke  on  Litt.  and  to  Wingate's  Maxims,  and  the 
illustration  of  these  Maxims,  for  such  points. 

When  an  opinion  has  been  formed  on  the 
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efiect  and  operation  of  each  particular  deed, 
afterwards  the  more  arduous  undertaking  of 
combining  the  effect  of  the  different  deeds  and 
assurances ;  and  of  ascertaining  their  collective 
operation  on  the  title  is  to  be  performed. 

Of  Analysis  of  the  Abstract. 

Though  the  abstract  may,  in  itself,  com- 
prise the  history  of  the  title  to  different  lands, 
or  to  different  shares  of  the  same  lands,  or  to 
different  estates  and  interests  in  these  lands,  or 
shares  of  lands ;  it  is  incumbent  on  the  person 
who  would  simplify  his  labour,  and  form  an 
accurate  opinion  of  the  title,  to  consider  each 
distinct  title  separately,  and  to  make  such  ar- 
rangements as  shall  enable  him,  at  one  view, 
to  see  the  precise  state  of  that  title. 

The  experienced  conveyancer  may  accom- 
plish this  object  by  force  of  acquired  memory, 
or  from  the  manner  of  arrangement  formed 
in  his  own  mind,  or  from  a  technical  me- 
mory and  habit,  by  which  he  notes  the  leading 
points  of  the  title,  discarding  all  extraneous 
or  irrelevant  matter,  and  all  such  estates  and 
interests  as  have  eventually  determined,  and 
ceased  to  be  of  any  importance  to  the  title. 

In  this  place  the  aid  of  analysis  will  be  of 
infinite  advantage,  and  be  the  means  of  render-- 
ing  those  transactions  simple,  which,  without 
this  aid,  would  be  in  the  highest  degree  com- 
plex, and  to  an  inexperienced  conveyancer  be 
an  insurmountable  difficulty. 
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In  the  first  place  it  should  be  considered^ 
lii^hether  a  proper  arrangement  is  formed  in 
the  abstract  itself;  and  unless  such  arrangement 
is  made  in  the  abstract,  the  first  object  will  be 
to  take  a  note  of  the  abstract,  and  to  give  it  an 
arrangement  according  to  the  date  of  the  dif- 
ferent transactions.  Without  this  mode  of  pro- 
ceeding even  a  good  lawyer  may  be  easily  led 
into  the  most  fatal  mistakes. 

With  many  gentlemen,  it  is  common,  in  ab- 
stracting a  title,  to  give  the  contents  of  a  settle- 
n]ient,  or  a  recovery-deed;  and  afterwards  to 
introduce  an  abstract  of  the  will,  very  innocently, 
perhaps,  and  without  any  intention  to  mislead, 
and  no  doubt  under  the  idea  that  the  deed  and 
wills  should  be  abstracted  according  to  the  or- 
der in  which  they  operate  on  the  tide,  and  not 
in  the  order  of  their  dates:  and  the  convey- 
ancer, in  reading  these  transactions  according 
to  the  order  of  the  abstract,  without  an  atten- 
tive comparison  of  dates,  would  naturally  be 
led  to  consider  the  will  as  an  efficient  instru- 
ment, having  its  due  effect  on  the  title.  But 
the  moment  he  compares  the  dates  he  will  be 
led  to  form  a  different  opinion.  He  will  read, 
or  at  least  understand,  the  will  as  prior  to  the 
settlement  or  recovery-deed ;  and  will  then  con- 
sider whether  the  will  has  not  been  revoked  by 
the  operation  of  the  settlement  or  recovery,  and 
thus  rendered  of  no  importance  to  the  title. 

Again;  A  articles  to  purchase  on  the  10th 
October;  and  the  conveyance  is  made  to  him  ^t 
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u  subsequent  period  ;  but  in  the  interval  he  has 
made  his  will,  and  devised  the  lands  by  general 
words. 

Without  attending  to  the  order  of  the  dates 
it  would  be  impossible  to  ascertain  that  the  will 
had  any  operation  on  these  lands.  The  effect 
of  a  will  thus  circumstanced  is  to  pass  the  equi- 
table estate;  and  the  legal  estate  descends  to 
the  heir  at  law,  in  trust  for  the  devisee. 

So  if  a  ^  seised  in  fee,  demise  or  convey, 
first  to  £,  and  afterwards  to  C  ;  but  in  the  ab- 
stract the  conveyance  to  C  is  firsf  stated,  and 
afterwards,  in  some  recital,  or  other  part  of  the 
deed,  as  the  exception,  &c.  the  prior  demise  or 
conveyance  to  jB  appears,  it  would,  without 
arranging  these  transactions  according  to  their 
dates,  be  impossible  to  ascertain  which  of  these 
leases  or  conveyances  governed  the  title  to  the 
possession. 

At  other  times  the  state  of  the  title  is  varied 
in  a  different  way ;  for  instance,  the  conveyance 
to  JB  is  prior  to  one  to  C  ;  but  the  lands  are 
in  a  register  county ;  and  the  last  conveyance 
has  been  first  registered. 

By  registration  the  second  grantee  has  gained 
a  legal  priority ;  and  this  circumstance  should 
of  course,  be  noted  in  thp  arrangement  of  the 
abstract. 

Prima  facicy  it  has  also  gained  a  priority  in 
equity ;  but  if  it  appear  from  the  internal  evi- 
dence of  the  deed,  or  from  a  decree  in  chancery, 
or  from  any  other  document,  that  there  was 

VOL.  III.  O 
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notice  of  the  former  conveyance,  then»  unless 
the  equity  is  changed  (b)  by  a  salei  settlement^ 
or  mortgage,  without  notice  to  a  honAfidt  pur- 
chaser for  a  valuable  consideration,  the  equitable 
title  will  be  governed  by  the  order  of  the  dates, 
agreeable  to  the  general  rule,  qui  prior  ett  tem- 
pore^ potior  est  jure.  For  it  has  already  been 
observed,  and  it  is  to  be  remembered,  that  not- 
withstanding the  register  acts,  deeds  are  ^ood, 
as  between  liie  parties,  without  registration ; 
and  in  equity  the  prior  deed  will  be  binding 
as  against  a  person  who  gains  priority  by  regi- 
stration, in  case  he  can  be  fixed  with  notice 
prior  to  the  conveyance  to  him  (c). 

And  although  a  judgment  is  at  law  inope- 
rative as  agcunst  a  purchaser  without  being 
duly  docketed,  yet  it  creates  an  equitable  lien 
against  the  defendant ;  and  this  equity  will  be 
binding  on  a  purchaser  with  notice  (d). 

And  when  the  title  is  derived  to  different 
shares,  through  different  conveyances,  descents, 
&c.  anil  the  abstract  blends  the  title  to  the 
different  shares,  by  giving  all  the  deeds,  wills, 
&c.  according  to  the  order  of  their  dates,  it 
will  then  be  found  convenient,  and  in  many 
cases,  of  indispensable  necessity,  to  arrange  the 
different  shares  under  different  heads,  and  to 
take  a  note  of  the  abstract  as  it  applies  to  each 
share,  under  a  head  approprkted  to  that  pur- 
pose ;  and  to  treat  the  title  to  that  share  exactly 

(b)  LangkamY.  Progers,  i  Siderf.  133. 

CcJ  Ze  Neve  r.  Le  If  eve.  3  Atk.  647. 

(dj  8tt  Burl  iirathfriore  t.  IhvU,  16  Vea.  419. 
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in  the  same  manner  as  if  it  were  a  title  to  a 
distinct  parcel  of  land :  at  least  this  should  be 
done  till  two  or  more  shares  unite  in  one  per'- 
son^  and  then  these  shares  may  be  carried  on 
under  one  head. 

These  observations  are  equally  applicable 
when  there  are  different  parcels  of  land  derived 
from  diflSbrent  persons  through  different  con- 
veyances. 

So  when  there  are  difierent  estates  in  the 
same  lands,  it  is  material  to  trace  the  title 
to  each  distinct  estate,  so  as  to  ascertain  in 
what  manner  it  is  circumstanced ;  and  thi^ 
may  be  necessary,  in  application  to  terms  of 
years,  or  to  the  freehold  as  divided  from  the 
inheritance ;  to  estates-tail ;  and  even  to  the  in- 
heritance itself:  and  it  will  also  be  useful  in 
reference  to  portions,  and  other  charges  and  en* 
cumbrances.  It  will  also  be  found  convenient, 
and  in  some  cases,  even  necessary,  in  regard  to 
the  tmst  or  equity  of  redemption  over  the  legal 
estate ;  as  the  only  means  by  which  a  clear, 
distinct,  and  comprehensive  vifew  can  be  taken 
of  the  actual  state  of  the  title. 

On  each  of  these  points  a  few  observations 
will  be  added,  in  the  hope  of  enabling  the 
student  to  assist  his  own  inquiries,  and  at  the 
same  time  to  do  justice  to  his  clients. 

In  the  first  place,  the^  title  should  be  consi- 
dered with  a  view  to  tfie  principal  estate ;  that 
is,  the  estate  out  of  which  the  other  estates  are 
derived. 

02 
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Thid  observation  is  more  immediately  rele- 
vant to  the  fee-simple,  as  the  source  from  which 
all  other  estates  must  necessarily  flow. 

Suppose,  therefore,  the  abstract  commences 
with  a  conveyance  in  fee,  from  ^  to  J3  in  fee. 
It  should  be  noticed  that  B  being  the  owner, 
demised  to  C  for  1000  years ;  This  term  should 
be  noticed  under  the  head  •^fee,'  since  the  de- 
mise is  a  charge,  or  estate,  affecting  the  inhe- 
ritance. But  in  all  subsequent  transactions 
reliating  to  the  term,  it  is  advisable  that  the 
title  to  the  term  should  be  considered  under  a 
distinct  head  :  for  example;  one  column  should 
be  intitled  ^  as  to  the  inheritance' ;  and  the 
title  to  the  inheritance  should  be  considered 
under  that  column. .  Another  column  should 
be  intitled  *  as  to  the  term  of  1000  years ;' 
and  the  title  to  the  term  should  be  deduced 
under  that  column. 

So  if  several  terms  be  created,  a  distinct  head 
should  be  appropriated  for  each  term ;  and  when 
a  term  is  surrendered  or  merged,  that  circum- 
stance should  be  noticed. 

A  surrender,  &c.  should  also  be  noticed  under 
the  head  which  deduces  the  title  to  the  inhe- 
ritance, merely  as  a  memorandum.  The  memo- 
randum, after  stating  the  creation  of  the  term, 
may  be  to  this  or  the  like  effect,  *  this  term  is 
merged',  or,  as  the  fact  may  be,  *  surrendered '. 

However,  when  several  terms  unite  in  the 
sam6  person,  and  the  deduction  of  the  title  to 
each  term  is  carried  on  bv  the  same  deeds,  &&  * 
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then  the  two  heads  may  be  connected,  and 
carried  on  under  one  arrangement ;  thus 

A  demised  to  B  for  1000  years  : 

A  demised  to  C  for  1500  years : 

J3  ai\jd  C  assigned  to  D  for  the  several  resi- 
dues of  these  terms ;  and  at  whatever  point  the 
union  takes  place,  the  like  arrangement  should 
be  made. 

But  if  at  any  time  there  be  a  separation  in 
the  title  to  the  terms  for  years,  that  separation 
should  be  noticed ,  hy  continuing  the  deduction 
under  the  particular  head  appropriated  to  each 
term. 

The  like  observations  are  applicable  to  estates 
for  life,  except  that  circumstances  seldom  re- 
quire such  minute  attention  in  regard  to  them« 

In  general  it  will  be  sufficient  to  notice,  under 
the  head  which  relates  to  the  inheritance,  that 
the  estate  for  life  is  determined,  merged,  or 
surrendered. 

But  when  it  becomes  particularly  important 
to  consider  the  state  of  the  title  to  the  freehold 
distinctly  from  the  inheritance,  either  for  the 
purpose  of  ascertaining  the  validity  of  a  reco- 
very, the  commencement  of  a  title  of  dower,  or 
of  curtesy,  the  change  of  the  course  of  descent, 
in  consequence  of  an  actual  seisin,  or  any  like 
object,  it  then  behoves  the  person  by  whom  the 
abstract  is  perused,  to  separate  the  deduction 
of  title  to  the  estate  of  freehold,  for  the  purpose 
of  judging  of  all  the  consequences  which  result 

03 
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from  the  state  of  the  title  t6  this  estate,  as  that 
title  has  existed  at  different  periods. 

The  like  arrangement  may  be  material,  in  order 
to  ascertain  the  remedy  which  may  be  main- 
tained by  an  adverse  claimant;  since  a  different 
remedy  may  be  necessary  to  recwer  under  a  sei- 
sin, by  virtue  of  a  reversion  of  remainder,  from 
the  remedy  which  must  be  prosecuted,  in  case 
there  was  a  seisin  of  the  immediate  freehold. 
One  species  of  remedy  may  be  barred  by  die 
statute  of  limitations;  while,  under  different 
drcumstances,  the  statute  of  limitations  would 
not  be  a  bar  to  the  remedy.  For  example,  if 
A  and  JB  be  tenants  to  them,  and  the  heirs  of 
A^  and  A  die  in  the  lifetime  of  IS,  the  heir  of 
A  may,  for  a  disseisin  committed  during  the 
joint  lives  of  A  and  JB,  or  the  life  of  B ;  or  for 
a  disseisin  committed  by  way  of  intrusion, 
immediately  after  the  death  of  Aj  maintain  an 
assize  of  mort  de  ancestor j  or  a  writ  of  right ;  and 
for  a  disseisin  by  way  of  intrusion  after  the 
death  of  JB,and  perhaps  of  ^,  he  May  maintain 
a  writ  of  entry  sur  intrusion  (ej. 

But  if  JB  had  been  tenant  for  life,  with  re* 
mainder  to  C  in  fee,  no  writ  of  mort  de  ance^cr^ 
or  v^rit  or  right,  could  have  been  maintained 
by  the  heir  of  C,  &c.  It  is  by  reason  of  the 
seisin  of  the  immediate  freehold  that  the  remedy 
by  an  assize  of  mort  de  ancestor j  or  a  writ  of 
right,  IS  given  by  the  law. 

(eJ  1  Inst,  184.  a.  and  Booth's  Ileal  Action,  chap.  Intnidion. 
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In  r^rd  to  ertate^^tail^  the  great  point* 
18  to  ooQsider  ifhetber  they  are  spe^t  bj  th« 
failure  of  issue,  or  whether  the  title  depends  en 
them  in  any  and  in  what  degree.  When  ihty 
are  spent,  then  they  are  to  be  considered  as 
estates  which  are  determined ;  and  a  note  to  that 
efieet  should  be  made  under  the  head  appro* 
priated  for  the  title  to  the  inheritanoe. 

An  estate<*tail  is  considered  as  spent  when 
there  is  a  failure  of  the  issue  inheritable  to  that 
estate ;  but  before  th«  conclwoon  shall  be  drawn 
respecting  the  determination  of  the  estate-tail, 
the  mind  must  be  satisfied  that  the  estate-tail 
has  not  been  enlarged  into  a  fee-simple. 

And  in  some  cases^  as  where  there  has  been  a 
discontinuanee  by  the  owner  of  the  estate-taiU 
the  conveyancer  mast  satisfy  himself  ^^at  no 
estate  dependingcm  the  discontinuance  is  existing. 
For  the  existence  of  a  discontinuance  may  make 
all  the  difibrence,  whether  those  in  remainder  or 
reyersicm  have  an  estate,  or  only  a  right  of  action : 
a  conversable,  or  only  a  re-leasable,  interest. 

While  the  title  depends  in  any  degree  on  the 
e8tate»tail,  several  points  are  to  be  considered : 
Is  the  estate^tail  existing  as  such ;  or  has  it 
been  converted  into  a  base  or  determinable  fee; 
ov  has  it  been  enlarged  into  a  fee-simple  ?  is  an 
in^ry  to  be  instituted. 

In  either  of  the  former  cases  the  estate-tail 
should  be  considered  as  arranged  under  a  dis- 
tinct be»d^  aQd  the  cteductson  of  tb©  title 

should  be  traced  under  that  head. 

O  4 
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When  the  estate-tail  has  been  enlarged  into 
a  fee-simple,  then  the  ownership  under  the 
estate-tail  should  be  kept  under  the  general 
title  to  the  inheritance,  and  all  reversions  and 
remainders,  conditions,  and  collateral  limitatioosi 
to  ^hich  the  estate-tail  was  subject,  as  far  as 
they  flow  from  the  ownership  of  the  person 
by  whom  the  estate-tail  was  created,  are  to  be 
discarded  from  the  title  ;  and  from  that  period 
the  owner  of  the  estate-tail  is  to  be  treated 
as  the  owner  of  the  fee*simple,  and  the  title  to 
the  fee-simple  is  to  be  derived  from  him.  (f) 

Nor  is  it  with  a  view  to  estates  only,  that 
this  arrangement  is  proper ;  it  should  also,  in 
some  degree,  take  place  in  regard  to  annuities, 
legacies,  portions,  judgments,  and  other  like  en- 
cumbrances, as  the  means  of  ascertaining  more 
readily  whether  they  are  out-standing  encum- 
brances ;  or  in  case  an  attempt  has  been  made 
to  release  them,  it  should  be  considered  whether 
they  have  been  effectually,  released  by  the  per- 
son who  was  competent  to  give  a  discharge. 

And  whenever  there  is  a  trust,  or  an  equity  of 
redemption,  such  trust  or  equity  of  redemption 
should  be  considered  as  a  distinct  source  of  title, 
and  be  traced  under  a  separate  head. 

So  when  a  derivative  interest  is  carved  out 
of  a  particular  estate,  or  one  equity  arises 
out  of  another,  the  like  arrangement  should  be 
made. 

(f)  Page^r.  Hayoard,  a  Salk.  570.     Gulliver r.  Aihhf,  Burr, 
1919.    Edgar  ▼.  J^ar, '  Cowp.  379. 
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These  cautions  will  be  found  particularly 
useful  in  the  analysis  of  titles  which  are  be- 
come complicated,  or  from  any  cause  involved 
in  intricacy  ;  and  in  all  cases,  this  arrangement 
should  be  made  in  the  mind,  although  it  may 
not  be  committed  to  writing ;  and  it  is  far  from 
being  advisable  to  commit  it  to  writing  in  ordi* 
nary  cases,  since  the  practice  shackles  the  mind, 
and  renders  it  dependent  on  the  habit. 

Of  this  description  may  be  considered  the 
common  instances  of  a  conveyance  to  ^in  fee, 
in  trust  for  B  in  fee ;  or  a  mortgage  by  -4  to  jB 
in  fee ;  or  a  mortgage  by  -4  to  J5  for  years ;  when 
A  and  B  immediately  afterwards  join  in  the 
next  conveyance.  In  these  and  the  like  in- 
stances it  will  be  sufficient  to  note  that  A 
and  B  conveyed ;.  or  that  A  conveyed,  and 
B  conveyed  and  confirmed ;  or  that  B  and 
A  conveyed  and  confirmed ;  or  that  A  conveyed, 
and  B  surrendered  to  C. 

Also  in  noting  an  abstract  of  a  conveyance 
to  uses,  the  feoffee  or  other  alienee  to  uses^ 
unless  some  difficulty  arises,  respecting  his  in- 
abiUty  to  stand  seised  to  an  use,  or  from  the 
want  of  a  sufficient  seisin  to  serve  the  use,  should 
be  passed  over,  without  notice ;  and  the  note 
should  merely  express  that  A  conveyed  to  the 
use  of  himselfand  his  heirs  till  the  marriage^  and 
aher  the  marriage  to  the  use,  &c. 

In  this  place, .  perhaps,  a  more  acceptable 
service  canAot  be ,  performed^  than  to  give  an 
analytical   statement  of  ,an  abstract  ot  title, ' 
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branching  into  various  heads,  and  requiring 
some  of  those  arrangements  which  have  been 
noticed  in  former  observations :  such  an  analysis 
will  be  found  in  the  Appendix. 

There  is  another  mode  of  analysis^  equally 
well  or  better  adapted  to  ordinary  cases ;  and 
as  it  is  more  simple  it  may  be  used  with  greater 
advantage.  Thus ;  suppose  ^  to  be  tenant  for 
years,  remainder  to  B  for  life,  remainder  to  C 
in  tail,  remainder  to  D  in  fee :  The  note  of 
the  abstract  may  be  taken  in  this  form  :— 

R  conveyed  to  or  to  the  use  of 

A  for  years ; 

B  for  life; 

C  in  tail ; 

D  in  fee. 

And  then,  in  an  outer  margin,  the  deduction 
of  title  to  the  different  estates  may  be  traced 
in  the  following  manner  :*^thus, 

Against  the  name  of  ^. 

He  died  intestate ;  E  obtained  letters  of 
administration  of  his  effects,  and  as- 
signed to  jPy  who  died,  having  first  made 
his  wUI,  and  appointed  G  his  executor^ 
&Ct  &c.  who  proved  in  the  court  of 
and  the  said  G  did^  ^, 

Against  the  nano  of  B. 

B  died  on  the  day  of  er, 

B  sivrrendereii  to  C;  er^  ^ofti^yid  to 

kk  m^TtgBLg^  f&e  hie 
[oTf  £Mr  yean,  as  theftet  i$J] 
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Against  the  name  of  C. 
C  suffered  a  recovery  before  the  surrender 
to  him,  and  in  the  life- time  of  By  with- 
out the  concurrence  of  the  person  in 
whom  the  freehold  was  vested. 

Or, 

C  suffe]:ed  a  recovery  with  the  concurrence 
of  the  person  in  whom  the  freehold  re- 
sided ;  OTy  he  levied  a  fine,  with  procla- 
mations, during  the  continuance  of  the 
estate  of  freehold ;  or^  he  died,  leaving 
H  his  heir  in  tail. 

And  against  the  name  of  D. 

D  barred  by  recovery ;  or  when  the 
estate  is  not  barred,  or  barable,  then 
the  state  of  the  title  should  be  traced 
thus :  D  died  intestate ;  K  his  heir  at 
law  conveyed,  &g.  ar^  D  made  a  will, 
and  devised  to,  Sec.  the  devisee,  having 
the  inheritance  in  possession,  married 
and  conveyed ;  N.  B.  his  wife  is  dowaUe : 
et  skde  gimilibui. 

So  that  the  different  obsenrations  will  stand 
against  the  name  of  the  person  to  whose  estate 
they  are  applicable ;  thus,  in  a  short  and  com- 
prehensive manner,  showing  the  precise  state 
of  the  title  to  each  estate. 

The  perusal  of  the  abstract  being  now  finished, 
and  the  material  parts  of  it  noticed  and  arranged, 
aiid  the  exact  circumstances  of  the  title  ascer* 
tained,   and  an    arrangemenrt  made  so  as  to 
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bring  each  distinct  es^te  and  circumstance  to 
a  point,  the  best  skill  of  the  lawyer,  and  all 
his  learning,  are  to  be  applied  to  form  a  cor- 
rect opinion  of  the  actual  state  of  the  title  in 
its  result,  and  the  defects,  if  any,  which  exist 
in  the  same  ;  the  difficulties  which  arise,  either 
from  points  of  law  not  decided,  or  from  the 
doubtful  construction  of  the  words  of  some  one 
or  more  of  the  instruments  abstn^cted ;  or  from 
the  absence  of  certain  evidence  of  facts ;  the  na- 
ture of  the  encumbrance  by  which  the  estate  is 
affected — the  means  proper  to  be  taken  to  com- 
plete the  title,  if  incomplete — to  supply  the 
defects,  if  any  exist — to  discharge  such  encum- 
brances as  are  agreed  to  be  discharged — and 
to  make  an  effectual  title,  according  to  the  con- 
tract and  intention  of  the  parties. 

Every  title  must  depend  on  its  own  circum- 
stances ;  and  it  is  almost  beyond  the  reach  of 
human  power  or  ingenuity  to  suggest  observa^ 
tions  which  shall  be  applicable  to  every  case ; 
since  there  ever  has  been,  and  ever  will  be,  an  in- 
finity of  circumstances  arising  from  causes  exist- 
ing, as  far  as  experience  goes,  for  the  first  tim  e 

Of  the  Duty  of  the  Conveyancer  in  summing  up 

the  Title. 
A  LARGE  portion  of  the  former  observations 
has  been  directed  to  the  object  of  supplying 
useful  points  of  law,  and  practical  directions 
material  to  assist  in  forming  conclusions  on  the 
result  of  the  title. 
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After  the  abstract  has  been  read,  or  in  the 
course  of  reading  it,  the  counsel  should  consider 
the  nature  of  the  contract  between  the  parties; 
directing  his  attention  to, 

1st.  The  lands  which  are  pttrchased ; 

2dly.  The  degree  of  interest  which  the  pur- 
chaser is  to  acquire,  and  can  obtain  in  these 
lands;  and, 

3dly.  The  encumbrances,  ifany,  to  which  the 
title  is  subject. 

First,  in  respect  of  the  parcels,  care  must  be 
taken  that  they  are  comprised  in  all  the  mate- 
rial deeds,  wills,  &c,  either  under  a  general  or 
specific  description,  or  that  the  description  is  in 
such  terms  as  not  to  leave  any  doubt  of  the  par* 
eels  being  comprehended  by  accurate,  or  at 
least  by  sufficient,  terms. 

In  pursuing  this  object,  the  conveyancer  must 
discard  from  his  attention  all  those  deeds  and 
instruments  which,  from  an  omission  of  the 
lands,  are-  irrelevant  to  the  title ;  taking  care, 
however,  to  keep  in  mind  the  difference  between 
the  rules  of  law  and  of  equity,  and  that  equity 
may  supply  defects  which  would  not  be  sup- 
plied by  a  court  of  law ;  and  that  equity  will 
also  correct  mistakes  which  a  court  of  law  has 
not  any  power  to  rectify. 

Respecting  the  parcels,  the  general  rule  is, 
nil  facit  error  nominis  cum  de  cor  pore  constat ; 
and  falsa  demonstratio  non  nocet  fg). 

(g)  Bac,  ElemeaU ;  Wing.  Maxinu. 
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It  is  fit,  and  therefore  required,  that  things 
should  be  described  by  their  proper  names; 
but  though  this  be  the  general  rule^  it  admits 
of  many  exceptions,  for  things  may  pass  under 
any  denomination  by  which  they  have  been 
usually  distinguished  (hj. 

When  there  is  a  sufficient  certainty  of  de- 
monstration ;  as  in  the  case  of  a  grant  of  ^^  all 
my  messuage  and  farm  called  A  JB/'  no  subse- 
quent error  in  descriptive  circumstances  will 
vitiate  the  grant.  Thiis,  if  the  grant  be  of  '*  all 
that  my  messuage  or  farm  csJled  A,  now  in 
Ae  occupation  of  J5/'  the  farm  called  A  will 
pass,  although  in  point  of  fact  the  farm  be 
in  the  occupation  of  C,  and  not  of  B ;  for  the 
false  demonstration  by  the  name  of  the  occupier 
will  not  vitiate  the  grant.  This  conclusion  is 
quite  consistent  and  in  unison  with  the  rule 
that  vHle  per  inutile  jwn  vitiatur. 

But  when  a  man  has  a  manor  called  Ay  ex- 
tending  into  the  several  parishes  of  B  and  C, 
arid  he  grants  ^^  all  that  his  manor  in  the  parish 
of  JB,"  the  words,  "  in  the  parish  of  B,"  would 
be  restrictive,  and  so  much  only  of  the  manor 
as  is  situate  in  the  parish  of  B  would  pass. 

Another  distinction  is  also  to  be  taken  bo* 
tween  a  grant  of  lands  by  specific  names,  or 
by  positive  certainties,  and  a  grant  of  land 
in  general  terms,  consisting  of  different  cir- 
cumstances; fex.grat.)  A  grant  of  land,  called 

(hj  Finche's  Case  9  Rep.  ^. 
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A^  mil  be  good  to  pass  these  lands,  notwith* 
standing  a  mistake  in  the  name  of  the  parish, 
or  of  the  abuttals,  or  of  the  name  of  the 
tenant ;  when  the  name  of  the  parish,  or  of  the 
tenant  is,  or  the  abuttals  are,  given  only  for 
greater  certainty.  So  if  there  be  a  grant  of 
the  lands,  or  the  farm  called  Ay  ^  which  de- 
scended to  m^  from  my  fatiier,'  these  lands 
thus  described  by  name  will  pass,  although 
in  pcint  of  ieict  they  descended  from  the  mo- 
ther ;  but  when  there  is  a  grant  of  *  all  lands 
which  descended  to  me  from  m j  father,'  no 
lands  can  pass  except  such  as  descended  in  that 
manner ;  and  the  grant  will  fail  of  effect  unless 
lbere  wei«e  some  lands  answering  the  descrip- 
tion of  lands  descended  from  the  father.  A 
•court  of  equity  may  correct  the  mistake  on 
-proper  evidence ;  but  in  a  court  of  law  the  mis- 
take does  not  admit  of  any  explanation. 

It  will  4ilso  be  collected  from  the  cases  given 
by  Bacon  in  illustration  of  the  rule  ^^faUa  demon- 
stratio  n(m  nooety'  cl»t  in  descriptions  by  posi- 
tive oertainties,  it  is  sufficient  that  the  first 
certainty  be  true,  and  subsequent  errors  will 
not  destroy  the  grant ;  but  when  the  grant  is 
in  general  terms'^  by  a  reference  to  several 
circumstances,  every  circumstance  forms  an 
essential  part  of  the  description,  and  an  error 
in  any  ^wie  of  them  will  be  fatal,  (ij  The  fol* 
lowmg  instance  may  illustrate  this  observa- 
tion : 

CiJ  DoddbglQt^'fl  Case;  2  Rep.  32  b.  Shep.  T.  346;  947- 
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Under  a  grant  of  ^'  all  my  lands,  which  were 
formerly  the  inheritance  of  my  grandfather, 
and  also  the  inheritance  of  my  father, ''  no  lands 
will  pass  except  those  in  which  each  branch 
of  the  description  can  be  authenticated  by 
evidence;  and  the  grant  would  fail  of  efiect, 
although  there  were  lands  which  were  the  in- 
heritance of  the  grandfather,  unless  they  also 
descended  from  the  father ;  and  lands  which 
descended  from  the  father  would  not  pass  unless 
they  were  formerly  the  inheritance  of  the  grand- 
father. So  when  there  is  a  grant  of  all  lands 
which  were  the  inheritance  of  A  JB,  and  conveyed 
by  CD9  the  lands  will  not  pass  unless  they  were 
conveyed  by  CD^  and  also,  were  the  inherits 
ance  of  A  B.  Hence  it  seems  an  error,  or  at 
least  inconvenient,  in  the  assignment  of  terms, 
to  refer,  as  is  commonly  done,  to  the  lands. as 
being  the  lands  which  were  assigned  by  certain 
indentures  bearing  date,  &c.  and  afterwards 
assigned  by  certain  indentures  bearing  date, 
&c,  &c.  &c.  since  the  description  is  multiplied, 
and  an  error  in  either  branch  of  the  description 
would  be  fatal.  But  let  it  be  remembered,  that 
when  the  several  deeds  to  which  reference  is 
made,  are  for  the  purpose  of  embracing  lands 
under  distributive  descriptions,  so  a*s  to  comprise 
lands  described  in  one  deed,  and  lands  des- 
cribed in  another  deed,  the  different  lands  may 
well  [>ass ;  and  an  error  in  one  of  the  deeds  will 
not  affect  the  validity  of  the  grant,  as  to  other 
lands  included  in  a  deed  correctly  described* 
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Another  rule  marks  the  difference  between 
a  description  which  is  entire,  compounded  of 
many  circumstances,  and  a  description  which 
consists  of  several   branches,  which  are   dis- 
tinct.    In  the  first  instance,  the  grant  will  fail 
unless  every  circumstance  be  true  :  in  the  latter 
instance,  the  grant  may  be  good  if  there  be 
sufficient  certainty,  though  some  of  the  circum- 
stances be  not  correct.      The  cases  involving 
this  point  turn  on  nice  and  refined  distinctions. 
In  reference  to  this  class  of  cases  also,  this 
difference  is  taken :   if  the  first  part   of  the 
certainty  be  true,  the  latter  part,  if  false,  shall 
be  rejected ;  while,  if  the  first  branch  be  in- 
correct,   the  error  cannot  be  cured  by  the  re* 
levancy  of  the  latter  branch  of  the  description  ; 
and  whenever  all  the  circumstances  admit  of 
application  they  shall  be  retained  in  construc- 
tion, and  be  restrictive,  and  have  full  effect;  so 
as  to  exclude  lands  which  do  not  fall  within 
the  restrictive  terms  (g). 

These  and  the  like  instances  depend  on  the 
rules  of  evidence :  When  the  deed  of  grant 
does  not  contain  any  certain  description,  but 
there  is  a  description  by  circumstances,  and  all 
the  circumstances  may  be  essential  to  distinguish 
the  lands  intended  to  be  granted,  the  law  re* 
quires  all  the  circumstances  to  be  proved ;  and 
will  not  suffer  any  lands  to  pass  except  those 
which  fiiU  within  the  terms. 

But  when  there  is  a  grant  of  all  the  farm 

(g)  OgneFt  case,  4  Rep.  50. 
VOL.  III.  P 
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called  ^9  it  i^  sufficient  (h)  for  the  person  who 
would  avail  himself  of  that  grant,  to  rely  on 
this  description  of  the  farm  ;  and  if  there  be 
any  circumstances  of  identity,  from  the  parish, 
or  the  name  of  the  tenant,  or  any  other  fact 
introduced  into  the  grant,  the  other  party  must 
show  its  irrelevancy  by  proving  its  application 
to  other  lands;  thus  making  it  appear  that  some 
other  farm  was  intended  to  pass,  or  that  the 
circumstances  of  identity  were  used  as  a  qualifi* 
cation,  in  order  to  abridge  the  meaning  of  the 
word  ^  farm',  and  xonfine  it  to  particular  lands 
of  a  given  description. 

The  cases  in  the  margin  will  best  explain  the 
numerous  difficulties  and  nice  distinctions  in 
which  this  subject  is  involved  (ij. 

In  considering  titles,  and  in  particular  titles 
which  depend  on  wills,  it  is  to  be  remembered 
that  leasehold  lands  will  not  pass  by  general 
i^ords,  giving  '  all  messuages^  Scd*  tior,  by  the 
rules  of  the  common  la^  (k)y  will  general  words 
comprehend  copyhold  estates,  unless  they  have 
been  surrendered  to  the  use  of  a  will ;  but  when 
copyhold  lands  hare  been  surrendered  to  the  use 
of  a  will,  they  will  pass  by  any  general  words 
which  would  comprehend  them  .if  they  were  of 
freehold  tenure :  and  in  modern  cases,  the 
courts  of  equity  have  been  more  liberal  than  they 

(hj  Plcfmd,  191,  192,  STeiin  Rep.  104. 

(i)  DoddingtorCE  Caae,  a  Rep.  39.  Shep.  Touch.  344,  84$. 
Doe  ▼.  Greathed,  8  East  91.  Ogu^i  Case,  4  Rep.  4S. 
Stukdi^  Y.  Butler,  Hob.  170.     Goodtitk  t.  Paul,  1089. 

(kj  See  S5  Geo  III.c.  19!. 
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were  fbnnerly,  in  considering  copyhold  lands 
to  pass  in  equity,  by  general  words,  even  when 
there  are  some  copyhold  lands  surrendered  to 
the  use  of  a  will,  and  others  not  surrendered ; 
though  the  general  words  would  be  satisfied  by 
the  copyholds  which  were  suri^ndered. 

Cases  of  this  sort  depend  on  their  circum- 
stances, and  are  to  be  illustrated  by  examples 
more  easily  thaa  by  proposition ;  and  the  cases 
should  be  collected. 

Leasehold  lands  may  also  pass  uiyder  general 
terms,  when  from  any  circumstance  or  particular 
intent  It  can  be  collected  that  they  were  to  be 
included.  And  very  slight  expressions  have, 
as  already  shown,  been  deemed  sufficient  to  take 
the  particular  case  out  of  the  general  rule. 

Although  the  gift  be  of  ^^  all  that  my  free- 
hold/' or  "  all  that  my  copyhold,"'  or  "  all  that 
my  leasehold  farm  called  A,'  the  certainty 
of  the  name  demonstrates  the  intention;  and 
the  particular  farm  will  pass,  although  the 
epithet  *  freehold,  copyhold,  or  leasehold'  be  in>- 
correctly  applied  to  that  farm.  But  under  a 
gift  by  general  terms  of  'all  my  freehold,' or  'all 
my'  copyhold,"  or  '  all  my  leasehold  messuages, 
farms,  lands  and  hereditaments,"  no  lands  ej(cept 
such  as  are  of  the  given  denomination  will  pass. 
Even  parol  evidence  cannot  be  admitted  to  show 
that  the  lands  of  one  tenure  have  be6n  treated 
or  considered  as  of  a  different  tenure  (I). 

But  lands  which  are  of  customary  tenure  may 

(I)  Doe  dem.  Brthm  r.  Browi^  1 1  Eiuit's  Bep*  441  • 
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pass  under  a  gift  of  copyhold  messuages,  &c.  as' 
distinguished  from  lands  which  are  strictly  and 
properly  of  freehold  tenure ;  and  held  in  free 
and  common  socage  (m) . 

In  deeds  and  wills  it  is  the  practice  to 
describe  lands,  &c.  by  detailed  descriptions  of 
the  denominations,  local  situations,  occupa- 
tions, abuttals,  and  the  like.  The  object  of 
these  terms  is  to  render  the  descriptions  cer* 
tain,  and  to  distinguish  the  lands  which  are  the 
subject  of  the  deed  from  others  not  comprised 
in  the  deed ;  on  the  one  hand,  to  give  to  the 
grantee  a  clear  title  to  have  the  lands  he  has 
purchased ;  and  on  the  other  hand,  to  confine  the 
descnption  within  such  boundaries  as  may  pre- 
vent its  application  to  other  lands  not  intended 
to  be  sold,  or  not  intended,  to  be  given ;  and  of 
course  the  description  will  be  found  more  or 
less  precise  as  the  particular  case  calls  for  iden- 
tity, or  for  distinguishing  circumstances. 

When  general  words  will  answer  the  purpose, 
general  words  may  be  expected,  and  such  words 
will  be  more  or  less  general  as  the  intention 
may  dictate ;  sometimes  embracing  all  the  mes- 
suages of  the  grantor  or  testator  in  the  king- 
dom; sometimes  all  in  a  particular  county, 
town  or  vill ;  and  at  other  times  all  in  the 
occupation  of  a  particular  person,  or  of  several 
persons  ;  and,  not  unfrequently,  there  will  be  a 
.particular  description  with  general  words  cal- 
culated to  comprehend  lands  which  by  accident 

(m)  Doe  ex  dem.  ConoUy  v.  Vernon^  5  £ast's  Rep.  51% 
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or  mistake  may  have  been  omitted.  And  many 
titles  will  be  found  good  by  reason  of  such 
general  words  which,  in  the  absence  of  these 
words  would  have  been  defective,  or  at  least 
doubtful,  or  disputable ;  of  course  the  general 
words  should  be  taken  into  .consideration  when- 
ever their  aid  may  be  wanted  to  supply  a  defect, 
an  omission,  or  an  error  in  the  particular  de-« 
sciiption. 

On  the  other  hand, more  especially  in  purchase 
deeds,  the  general  words  may  be  more  compre- 
hensive than  the  intention  justified:  and  when 
any  reliance  is  to  be  placed  on  general  words, 
care  must  be  taken  that  the  title  is  good  in 
equity,  as  well  as  at  law;  for  a  court  of  equity 
would  correct  the  general  words  if  they  extend  be- 
yond the  intention  of  the  parties.  To  correct  the 
error,  that  court  would  decree  a  re-conveyance 
of  such  parcels  as  were  inserted  by  mistake.  A 
purchaser  however,  without  notice  of  the  mistake, 
and  for  a  valuable  consideration,  would  have 
the  ordinary  protection  to  which  purchasers  of 
that  description  are  entitled. 

But  as  the  possession  generally  remains,  ex^* 
cept  under  reversionary  grants,  with  the  former 
owner,  his  possession  of  the  lands  erroneously 
inserted  in  the  grant,  would  in  equity  be  notice 
of  the  mistake. 

The  description  inserted  in  fines  and  reco- 
veries, and  also    in    real  actions,  is  different  • 
from  that  usually  found  in  deeds.     Instead  of 
describing  the  messuages,  &c.  by  some  means 

p3 
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by  which  they  maybe  distinguished  from  others 
of  the  like  quality,  in  the  like  situation,  the  par- 
cels are  described  by  their  qualities,  and  by  the 
townships,  vills,  or  parishes  in  which  they  are 
situate ;  so  that  they  cannot  be  distinguished 
from  other  lands  by  any  clue  afforded  by  the 
proceedings,  whether  fictitious  or  real. 

Reference  must  be  had  to  the  deeds  for  as- 
certaining the  identity  ;  or  in  case  there  be  not 
any  deeds,  then  to  oral  testimony ;  and  generally, 
and  almost  universally,  deeds  declaratory  or 
directory  of  the  uses  of  fines  and  recoveries, 
and  the  title  deeds  which  are  the  foundation 
of  adverse  actions,  are  to  be  considered  as  af- 
fording the  means  of  identity  ;  and  the  courts 
consider  a  deed  of  uses,  &c.  as  a  material  part 
of  the  assurance  by  fine  or  recovery.  They 
continually  amend  the  proceedings  on  record 
from  the  deed*;  and  in  several  instances  they 
have  ruled,  that  all  the  lands  in  the  deeds  would 
pass  by  the  fine  or  recovery,  notwithstanding 
the  parcels  in  the  fine  or  recovery  were  not 
equal  in  the  number  of  acres  with  the  parcels 
in  the  deed  of  uses. 

And  it  is  the  continual  and  regular  practice 
of  the  courts  to  correct  errors,  and  supply 
omissions  in  fines  and  recoveries,  when  the  deeds 
leading  or  directing  the  uses  of  the  fines  or 
recoveries  afford  the  means  of  correcting  the 
errors  or  supplying  the  defects. 

It  is  always  a  fortunate  circumstance,  when 
a  deed  or  will  contains  a  certain  description  of 
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the  lands  which  are  purchased;  so  as  not  to 
leave  any  doubt  that  there  has  been  a  seisin 
onder  these  deeds,  or  that  the  lands  purchased 
and  the  lands  described  are  the. same. 

When  there  is  not  any  certain  description  in 
the  roore  early  documents  of title^it  will  be in« 
cumbent  on  the  conveyancer,  in  performing  his 
duty,  to  call  the  attention  of  the  purchaser,  and 
of  his  solicitor,  to  the  facts  of  seisin  and  of  iden* 
tity,  and  to  have  them  established  by  evidence. 

Old  rentals,  plans,  leases,  assessments  to  the 
land-tax,  poor  rates,  and  also  the  viva  voce 
testimony  of  aged  persons  resident  in  the  neigh- 
bourhood, who  have  worked  on  the  lands,  or 
who  have  occupied  the  lands  and  paid  rent  for 
the  same,  must  be  resorted  to,  to  fill  up  any 
chasm  in  the  evidence  of  this  important  part  of 
the  abstract. 

The  like  investigation  mus^  take  place  when 
the  title  depends  wholly  on  possession,  or  on 
descents  from  ancestor  to  heir,  and  from  heir 
to  heir,  without  any  title  deeds* 

Also,  when  former  conveyances  have  been  by 
inaccurate  descriptions,  mistaking  the  number 
of  acres;  or  when  any  confiision  arises  involving 
the  inquiry,  whether  the  lands  are  held  under 
one  class  of  deeds  or  under  another  class  of 
deeds;  and  consequently  under  one  title  or 
another ;  or  whether  there  has  been  any  addi- 
tion to  the  parcels  described  in  the  particular 
deeds  which  are  abstracted,  it  may  be,^  and 
frequently  is,  important  to  investigate  the  fact; 
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and  the  uniformity  or  variance  in  the  asseSEk 
ments   of  parliamentary    or    parochial   taxes^ 
within  the  period  selected  for  investigation » will 
in  most  cases  afford  the  information  which  19^ 
wanted. 

That  the  successive  deeds  and  wills  in  the 
abstract  do  or  do  not  carry  on  the  evidence 
of  title  by  descriptions  which  are  the  same  in 
terms  or  in  substance  and  effect,  is  a  point 
meriting  attention.  And  as  ofk:en  as  any  of  the 
parcels  which  are  purchased  have  been  received 
byway  of  allotment  or  exchange  under  inclo- 
sure  acts,  care  must  be  taken,  that  they  were 
allotted  in  lieu  of  those  lands  to  which  a  title  is 
shown  by  the  abstract. 

In  case  they  were  allotted  in  lieu  of  other 
lands  ;  or  in  case  they  were  allotted  in  lieu  of 
the  lands  to  which  the  abstract  relates,  and  of 
other  lands  held  under  a  different  title ;  the  ab- 
stract cannot  be  considered  as  complete,  until 
the  title  to  all  the  lands,  in  respect  of  which 
allotments  or  exchanges  were  made,  shall  be 
supplied. 

And  as  to  parcels  depending  on  purchases 
under  the  land-tax  acts,  it  is  essential  to  see 
that  all  the  lands  comprised  in  the  contract  on 
which  the  sale  was  grounded  were  subject  to  the 
like  uses;  since  a  variation  in  the  uses  would 
raise  an  impediment  to  the  sale ;  because  the 
principle  and  enactment  of  the  land-tax  acts  are, 
that  no  land  should  be  sold  for  the  redemption 
of  the  land-tax,  of  estates  in  settlement,  unless 
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all  the  lands,  including  those  which  are  sold, 
were  subject  to  the  same  uses ;  so  that  the  pre- 
judice of  the  sale  may  fall  on  those  alone  who  are 
benefited  by  the  redemption.  No  apportionment, 
or  consideration  depending  on  apportionment, 
seems  admissible  in  a  case  of  this  description. 

When  an  exception  occurs  in  a  deed  or  will, 
the  extent  of  the  exception  is  to  be  weighed, 
and  its  influence  on  the  title  ascertained. 

Considerations  of  this  sort  do,  for  the  most 
part,  involve  an  inquiry  into  facts ;  but  the  law 
of  exceptions  will  sometimes  be  material  to  a 
title ;  and  it  is  hardly  possible  to  afford  more 
information  on  this  subject  than  is  contained  in 
Shep.  Touch.  The  rules  extracted,  in  substance, 
from  that  excellent  work,  and  given  in  a  former 
page,  contain  a  summary  of  the  material  dis* 
tinctions  on  this  subject. 

2dly,  Of  the  degree  of  interest  which  the 
purchaser  is  to  acquire,  and  can  obtain,  in  the 
property. 

It  ought  to  be  shown  by  the  contract,  or  by 
instructions  accompanying  the  abstract,  or  by 
the  head  or  title  of  the  abstract,  whether  the 
purchaser  has  contracted  for  the  absolute  do- 
minion of  the  fee-simple,  or  merely  and  simply, 
for  a  particular  estate  therein. 

And,  in  investigating  the  title,  it  is  to  be 
considered  whether  the  title,  as.  deduced  by  th/s 
abstract,.,  enables  the  vendor  to  perform  the 
conditions  of  sale. 

Sometimes,  and  in  general,  an  estate  in  fee- 
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dimple  is.  sold,  while  in  other  cases  the  sale  is  o£ 
a  partial  or  particular  estate. 

Having  ascertained  the  degree  of  interest 
which  the  vendor  has  undertaken  to  sell,  it  will 
become  a  subject  for  comparison  between  the 
conditions  of  sale,  and  the  abstract,  whether  the 
vendor  is  quaUfied,  or  can  qualify  himself,  or 
persons  who  are  his  trustees  (n) ,  to  give  effect 
to  the  particulars  of  sale. 

Estates  have  a  regular  gradation  for  enjoyment 
frcHn  an  estate  in  perpetual  succession  to  an 
estate  or  interest  of  very  short  duration.  And  it 
sometimes  happens  that  a  man  professes  to  sell 
for  a  greater  interesjt  than  he  really  has. 

In  considering  the  language  of  a  deed  or  will, 
it  is  not  sufficient  to  look  to  the  language  of 
the  last  conveyance,  though  that  deed  may, 
to  a  certain  extent,  and  from  its  date,  govern 
the  title. 

Whoever  would  understand  the  title  thorough* 
ly  and  completely  in  all  its  bearings,  must  con- 
sider the  relative  character  of  the  parties,  and 
their  competency  to  have  carried  on  the  title 
by  the  documents  which  are  abstracted.  It  is 
in  vain  that  there  is  language  to  give  a  fee 
unless  the  grantor  was  competent,  in  point  of 
estate,  or  qualified  by  power,  to  confer  a  title 
to  the  fee.  And  when  the  tenant  of  a  particu- 
lar estate  uses  words  importing  a  grant  of  the 
fee,  and  in  all  other  like  instances,  it  must  be 
considered  whether  the  parties  from  whom  the 

fn)  Berkeley  v.  Dauk,  16  Ves,  380. 
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grant  proceeds  were  competent,  in  point  of 
estate,  or  from  their  relative  character,  to  con- 
vey >  or  by  means  of  a  power  to  appoint  the  fee : 
And  as  in  some  cases  a  fee  may  be  acquired 
wrongfully,  and  in  other  instances  conveyed  by 
a  just  title,  the  mind  should  revolve  on  the 
character  and  situation  of  the  grantors ;  that  it 
may  form  the  conclusion,  whether  the  former 
owners  had  a  rightful  title,  which  enabled  them, 
without  any  wrongful  act,  to  ti^nsfer  that  de- 
gree of  interest  which  the  deed  imports  to  have 
transferred. 

By  way  of  illustration,  and  even  at  the  hazard 
of  repetition,  it  may  be  observed,  that  the  just 
gradation  of  estates  acknowledged  by  law  is 
into,  1st,  Estates  in  fee ;  Sdly,  E.states  of  free- 
hold.; Sdly,  Estates  of  chattel  interests  for  cer- 
tain terms  of  years ;  and,  4thly,  Estates  of  un- 
certain duration  by  way  of  chattel  interest  (o) . 

No-  one,  except  the  person  who  has  the  fee, 
can  convey  the  fee  by  right  J  nor  can  a  person 
who  has  an  estate  less  than  a  fee  convey  (if  we 
except  tenants  of  estates-tail  in  possession,  and 
if  we  except  discontinuances  and  deforcements) 
a  larger  estate  than  he  has. 

With  the  exception  of  those  cases  in  which 
a  discontinuance  shall  be  created,  or  the  in- 
hentance  of  rightful  owners  shall  be  devested, 
the  estate  granted  by  every  person  who  has  an 
interest  less  than  the  fee-simple  will  determine 
at  the  same  moment,  and  in  the  same  instant 

foj  3  Vol,  of  Conrey.  p.  106. 
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'  of  time  in  which  the  original  estate  shall,  by 
effluxion  of  time,  determine.  The  rules  of  law 
on  this  point  are  fully  and  clearly  settled  ;  and 
at  this  day  no  one  can  discontinue  the  seisin 
unless  he  has  an  estate-tail  in  possession ;  nor  can 
he  devest  the  inheritance  by  any  other  con- 
veyance than  a  feoffment,  fine,  or  recovery, 
and  no  one  can  make  a  feoffment  unless  he 
has  the  actual  possession,  or  obtains  the  pos- 
session for  this  purpose  ;  nor  will  a  mere  feoff- 
ment obtain  the  freehold  while  the  rightful 
owner  has  by  himself  or  his  tenant  a  continu- 
ing seisin.  And  even  estates  derived  under 
discontinuances,  or  under  a  seisin  devested  to 
the  prejudice  of  the  rightful  owner,  will  not  be 
good  against  the  issue  in  tail,  and  the  persons 
in  reversion  or  remainder.  They  may  avoid  the 
discontinuance  when  their  right  to  the  possession 
shall  arrive  by  the  death  of  the  discontinuer ; 
nor  will  a  devesting  by  a  tenant  for  life  or  for 
years,  except  through  the  medium  of  the  statute 
of  nonclaim  on  fines,  or  the  statute  of  limita- 
tions, confer  a  good  title  against  those  who  may 
enter  for  the  forfeiture,  or  who  may,  after  the 
determination  of  the  period  appointed  for  the 
continuance  of  the  particular  estate^  enter  in 
right  of  the  reversion  or  remainder. 

The  rules  which  apply  to  this  subject,  have 
been  frequently  repeated.  They  are  very  pithy, 
and  very  apposite : 

1st,  Qui  non  habet  ilk  non  dot. 
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2dly,  Nemo  potest  plus  juris  in  ahum  trans-- 
ferrt  quam  ipse  habet. 

Sdly,  Cessante  statu  primitivOj  cessat  de* 
rivatvous. 

Alienations  under  powers  and  authorities 
are  not  affected  by  the  Uteral  terms  of  these 
rules. 

It  will  also  be  of  importance,  in  the  critical 
examination  of  a  title  attended  with  di6Bcul- 
ties,  to  inquire  whether  the  title  be  legal  or 
equitable,  and  whether  the  purchaser  can  have 
a  legal  title;  or  whether  he  is  compelled  by 
stipulation  to  be  satisfied  with  an  equitable  title. 

Whoever  purchases  an  estate  in  fee-simple, 
without  any  exception  or  stipulation  to  vary  the 
general  right,  is,  by  the  rules  of  the  courts, 
entitled  to  call  for  a  conveyance  of  the  fee,  and 
to  have  a  title  to  the  legal  estate* 

But  upon  the  principle  potest  qvi-vis  renun- 
ciare  juri  pro  se  introducto,  a  man  may,  by 
express  stipulation,  or  by  contract,  or  even 
by  consent,  testified  by  acquiescence,  &c.  bind 
himself  to  accept  a  title  merely  equitable,  or  a 
title  subject  to  some  encumbrance;  and  what-, 
ever  defect  there  may  be  which  is  covered  by 
this  stipulation,  must  be  disregarded  by  the  con- 
veyancer, as  not  affording  a  ground  of  objection. 

To  illustrate  some  of  these  observations ;  a 
fee-simple  is  the  largest  estate  which  can  be 
had  in  real  property.  Considering  the  term  fee- 
simple  to  exclude  all  conditions  or  collateral 
limitations,  the  owner  of  the  estate  may  transfer 
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the  entire  fee-simple^  or  may  create  a  base  or 
determinable  fee ;  or  may  create  a  gift  in  tail, 
with  or  without  remainders ;  or  may  create  an 
estate  for  life^  or  any  other  particular  estate ; 
and  be  may  add  to  his  gift  or  conveyance  any 
conditions  he  thinks  fit,  and  which  are  consistent 
with  the  rules  of  law.  The  owner  of  a  base  or 
determinabte  fee  cannot  do  more  than  transfer 
his  own  estate,  or  create  some  interest  of  inferior 
degree.  But  whether  he  grant  a  fee,  or  a  particu- 
lar estate,  it  is  not  within  his  power,  singly  and 
alone,  to  discharge  the  estate  from  its  determin- 
able or  defeasible  quality. 

That  an  estate  granted  to  him  may  become 
absolute  must  be  the  result  of  a  re-lease  of  right, 
or  of  a  confirmation  by  the  other  persons  con- 
cerned in  interest ;  or  the  circumstance,  that 
the  event  by  or  on  which  his  fee  was  liable  to 
be  determined  or  defeated,  shall  have  arisen,  or 
become  impossible. 

The  owner  of  an  estate-tail  is  particularly 
circumstanced  ;  and  it  is  from  estates-tail  that 
dangers  most  frequently  arise  to  titles. 

To  give  a  detailed  view  of  the  ownership,  the 
powers  of  alienation,  the  remedies,  the  con- 
struction, and  the  other  circumstances  which 
are  involved  within  the  learning  of  estates-tsul, 
would  require  considerable  space  and  a  large 
portion  of  attention ;  and  indeed  would  occupy 
a  volume  of  no. sni^l  magnitude. 

A  few  rules  or  outlines  are  all  that  can  be 
conveniently   introduced  into  this  work  con* 
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sistently  with  its  general  plan.  An  attempt 
has  been  made  in  a  former  part  of  this  work  to 
give  a  general  outline.  The  result  or  substance 
of  this  outline  is, — 

1st.  No  tenant  in  tail  can  communicate  to 
another  person  the  same  estate-tail;  he  may 
create  a  <lerivative  estate-tail ;  but  no  one,  ex- 
cept the  donee  or  the  heir  in  tail,  can  have 
the  original  estate^tail,  or  in  point  of  alienation 
bar  that  entail. 

2dly.  By  a  common  recovery  duly  suffered 
a  tenant  in  tail  may  enlarge  the  ownership  un« 
der  his  estate-tail  into  a  fee*simple,  by  barring 
the  estate*tail,  and  all  remainders  and  rever* 
sions  expectant  on  that  estate,  and  all  condi'* 
tions  and  collateral  limitations  annexed  to  the 
same  estate. 

Sdly.  By  discontinuing  his  estate  without 
barring  the  entail,  he  may  confer  an  estate  in 
fee-simple,  depending^  on  a  new  seisin  and  a 
new  title :  a  title  good  as  against  himself, 
but  defective  and  voidable  by  his  issue  in  tail, 
and  by  the  persons  in  reversion  or  remainder, 
until  and  unless  they  shall  be  barred. 

4thly .  If  instead  of  discontinuing  the  estate* 
tail,  the  tenant  in  tail  should  make  a  grant  or 
innocent  conveyance  in  f6e,  the  grantee  would 
have  a  base  fee,  and  the  issue,  unless  barred 
by  fine,  or  some  other  means,  might  ^nter  to 
avoid  the  alienation ;  and  such  alienation  would 
never  disturb  the  reversion  or  remainder ;  'but 
the  reversioner  or  remainder-man  might  «nter 
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after  the  determination  of  the  estate  of  the 
tenant  in,  tail. 

Such  alienation  is  voidable,  and  not  void  as 
against  the  issue,  and  is  void  as  against  those 
in  reversion  or  remainder.  This  derivative 
estate  will  determine  with  the  estate*tail ;  with 
the  advantage,  however,  of  receiving  extension 
from  the  enlargement  of  the  estate. 

The  power  of  a  tenant  in  tail  to  bar  by  re- 
covery, and  also  his  power  to  discontinue,  is, 
in  terms  only,  and  not  in  principle,  an  apparent 
contravention  of  the  rule,  that  nemo  potest  phis 
juris^  &c.  A  tenant  for  life  has  also  the  power  of 
making  a  grant,  which  shall  be  commensurate 
only  with  his  own  estate  or  ownership  ;  or  he, 
in  common  with  every  person  who  has  the  ac- 
tual possession,  may,  by  a  wrongful  conveyance, 
as  a  feoffment,  &c.  give  a  defeasible  title  to  the 
fee-simple,  by  devesting  the  reversion  or  re- 
mainder out  of  those  to  whom  it  belongs; 
nevertheless,  under  the  risk,  and  with  the 
danger  of  forfeiting  the  estate  to  which  he  him- 
self was  rightfully  entitled. 

It  often  happens  that  the  same  person  has 
several  estates,  and  then  the  rule  of  law  requires 
that  he  should  be  considered  with  reference  to 
each  of  these  estates ;  for  his  grant  will  operate 
on  each  of  them,  as  often  as  this  is  consistent 
with  the  intention  of  the  parties,  and  the  lan- 
guage of  the  instrument. 

When  there  are  several  estates  in  the  same 
person,   it  is    to  be  considered   whether   the 
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doctrine  of  merger  has  applied  to  any  and 
what  extent ;  and  when  there  are  several  estates 
in  distinct  persons,  the  mind  must  advert  to  the 
learning  of  surrender ;  and  it  is  to  be  consi- 
dered whether  the  prior  estate  remains  distinct 
from  the  more  remote  estate  ;  for  if  one  of  the 
estates  be  merged  or  surrendered,  then,  instead  of 
two  estates,  there  will  be  only  one  estate  to  which 
a  good  title  can  be  made.  On  these  subjects  of 
merger,  and  actual  and  virtual  surrenders,  it 
may  be  useful  to  add  a  few  observations. 

The  learning  of  merger  involves  considerable 
nicety ;  and  to  open  the  learning  on  this  subject 
would  require  many  and  numerous  distinctions. 

The  best  course  to  be  taken  is  to  refer  to  the 
detailed  discussion  of  this  subject  in  the  Third 
Vol.  of  Conveyancing  ;  and  to  give  a  definition 
of  merger,  and  also  an  account  of  the  general 
circumstances  under  which  it  may  take  place. 

The  definition  of  merger  may  be  expressed 
in  these  terms : 

An  extinguishment,  by  operation  of  law,  of 
an  estate  in  possession,  or  of  an  estate  in  rever- 
;uon  or  remainder  in  any  more  remote  estate. 

The  circumstances  under  which  the  merger 
may  take  place  are, 

1st.  There  must  be  two  estates  in  the  same 
person,  or  in  several  persons,  as  joint-tenants; 

2dly.  These  estates  must  be  connected  in 
privity  of  right  and  title ; 

3dly.  The  accession  of  a  third  or  intermedin 

FOL.  III.  Q 
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ate  estate  may  be  the  cause  of  merger  between 
two  or  more  estates,  which  otherwise  would 
remain  distinct ; 

4thly.  The  estates  must  be  in  the  same  lands, 
or  in  the  same  portion  of  the  same  lands  ; 

5tlily.  The  several  estates  must  be  immedi- 
ately expectant  on  each  other ;  either  originally, 
or  become  so  by  the  determination  of  interme- 
diate estates ; 

6thly.  The  more  remote  estate  must  be  as 
large  or  larger  than  the  more  immediate  estate ; 

Lastly,  The  estates  must  be  held  in  the  same 
right ;  or  an  estate  held  in  another  right  must 
be  vested  in  the  party  before  he  acquires  the 
other  estate. 

These  different  circumstances  admit,  how- 
ever, of  various  exceptions  and  qualifications. 

A  joint  grant  from  several  persons,  having 
several  estates,  may  be  considered  as  an  excep- 
tion out  of  the  learning  of  merger. 

Although  a  grant  is  made  to  a  man  for  years, 
remainder  to  him  for  life,  or  to  him  for  the  life 
of  u4,  with  remainder  to  him  for  his  own  life, 
the  prior  estate  will  merge  in  the  more  remote 

m 

estate,  although  both  estates  are  limited  to  the 
same  person,  by  the  same  deed. 

So  when  several  estates  are  in  A  arid  JB,  and 
each  of  them  by  a  distinct  deed  conveys  to  C, 
the  more  immediate  estate  may  merge  in  the 
more  remote  estate. 

Biit  it  is  agreed,  that  when  A  is  tenant  for 
life,  with  remainder  to  JB  in  fee,  and  they  join  in 
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a  grant  to  C  in  fee^  this  grant  will  operate  from 
A  and  B  severally,  and  yet  there  will  not  be 
wiy  merger,  although  there  be  an  union  and 
consoUdation  of  the  estate  of  A  and  B. 

Had  there  been  a  merger,  the  estate  of  A 
would  have  been  absorbed  by  and  extinguished 
in  the  estate  of  B ;  and  the  estate  of  B  would 
have  conferred  the  right  to  the  immediate  pos- 
session ;  and  the  encumbrances  on  this  remain- 
der, thus  accelerated,  would  have  affected  the 
possession  even  in  the  life  of  Am 

But  as  there  is  not  any  extinguishment,  al* 
though  there  is  an  union,  C  will  hold  during 
the  life  of  A^  under  the  title  of  A,  and  after  the 
death  of  w^  he  will  hold  under  the  title  of  B. 

The  cases  however  afford  a  distinction  which 
ought  to  be  noticed  :  Suppose  ^  to  be  tenant 
in  tail,  with  remainder  or  reversion  in  fee  to  him- 
self, the  estate-tail,  while  privileged  under  the 
statute  de  danisj  will,  for  the  sake  of  the  issue, 
and  by  reason  of  their  privilege,  continue  as  a 
distinct  estate  in  A. 

But  let  A  convey  to  B  by  fine,  or  any  other 
means,  except  a  common  recovery,  importing  a 
grant  of  the  fee  to  C,  or  to  the  use  of  himself 
in  fee,  then  as  against  C  or  against  A ;  in  shorty 
against  every  one  except  the  issue  in  tail,  as  far 
as  their  title  may  be  outstanding,  the  owner- 
ship under  the  estate-tail  will  be  merged  in  the 
ownership  under  the  fee,  and  the  title  to  the 
possession  will,  as  a  consequence,  be  held  under 
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the  fee,  not  under  the  estate-tail,  and  therefore 
all  the  encumbrances^  affect'mg  the  fee  will  be 
accelerated.  See  SymondsY.  Cudmore,  A  Mod.  1- 
Kynaston  v.  Clarke^  2  Aik.  204.  Shelbume  v. 
Biddulphy  6  Bro.  Pari.  Cases.  4  Bro.  P-  C.  594. 

Hence,  in  many  cases,  the  advantage  of  suffer- 
ing a  common  recovery,  instead  of  levy ing  a  fine ; 
for  the  effect  of  a  common  recovery  would  be 
to  render  the  title  totally  independent  of  the 
remainder  or  reversion  in  fee,  and  place  it  al- 
together on  the  footing  of  the  estate-tail,  by 
enlarging  the  estate-tail  into  an  estate  commen- 
surate with  the  estate  which  was  in  the  donor 
of  the  estate-tail. 

But  let  it  be  remembered  also,  that  when  a 
tenant  in  tail,  with  remainder  or  reversion  in  fee, 
has  levied  a  fine  with  proclamations,  and  by  that 
means  eictinguished  the  estate-tail,  and  acce- 
lerated the  remainder  or  reversion,  this  circum- 
stance will  not  afford  an  objection  against  the 
title,  except  so  fur  as  it  shall  be  in  the  power  of 
the  purchaser  to  show  that  there  are  encum- 
brances brought  on  the  title  by  the  acceleration 
of  the  remainder  or  reversion  in  fee,  instead  of 
barring  the  estate,  (m) 

Merger  may  afford  ground  for  objection  to  a 
title.  In  consequence  of  merger,  the  title  may  be 
circumstanced  in  a  manner  different  from  that  in 
which  it  was  represented ;  for  a  lease  by  a  remain- 
der-man, &c.  may  be  a  charge  on  the  possession, 

(mj  Soling  V.  Trevor,  7  Ves.  497. 
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instead  of  being  a  charge,  &c.  to  commence  at 
a  remote  period . 

3dly,  Of  the  encumbrances  to  which  the  title 
is  subject : 

.  For  the  most  part,  the  encumbrances  m\\ 
appear  on  the  abstract ;  and  they  are  to  be 
collected  from  full  abstracts  of  the  deeds,  or 
from  inferences  drawn  in  consequence  of  the 
transactions  disclosed  by  the  abstract. 

An  abstract  is  to  be  considered  as  giving  notice 
of  every  deed  which  it  states,  and  to  which  it 
refers  by  recital  (n) ,  or  in  any  other  manner. 

Notice  of  a  deed  is  constructivfe  notice  of  all  its 
contents,  with  the  exception,  perhaps,  of  those 
cases  in  which  no  access  can  be  had  to  the  deed. 

This  is  a  leading  rule  in  equity ;  and  hence  the 
importance  that  the  solicitor  for  the  purchaser 
should  perform  his  duty  with  fidelity,  and  with 
skill,  so  as  to  bring  all  the  material  information 
disclosed  by  the  deeds  under  the  consideration 
of  the  person  whose  advice  is  to  be  taken  on  the 
abstract.  Nor  ought  he  to  be  content  with  ren- 
dering the  abstract  complete  in  these  particulars. 
He  ought  to  apprize  counsel  how  far  there  is 
any  defect  in  establishing  by  evidence  the  con- 
tents of  the  abstract. 

In  modern  transactions  recitals  are  not  to  be 
relied  on,  except  so  far  as  they  are  evidence  in 
themselves  by  way  of  estoppel :  but  as  far  as  they 
state  other  independent  evidence,  as  letters  of 
administration,  probate,  and  deeds  between  third 

(nj  Mertins  y.  JoUjffe^  Ambl.  311* 
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parties,  &c.  &c.  the  letters  of  administration^ 
probate  and  deeds,  ought  to  be  adduced  as  evi- 
dence of  the  title. 

Some  latitude  however  must  be  allowed,  and 
some  difference  made,  for  peculiar  circumstances. 

Transactions  of  a  remote  date,  and  also  trans- 
actions which  relate  to  a  small  portion  of  a  large 
property  contained  in  the  deeds,  &c.  &c.  are 
notexpected  to  be  evidenced  in  the  same  manner, 
and  with  the  same  precision,  as  titles  of  a  mo- 
dern date,  or  as  recent  transactions,  or  those 
transactions  in  which  the  bulk  of  the  property 
comprised  in  the  deeds  has  been  purchased. 

Also,  when  small  parcels  of  land  are  purchased 
for  convenience,  the  person  who  buys  for  con- 
venience, especially  when  the  sale  is  oflfered  as 
an  accommodation  to  him,  does  not  scrutinize 
the  title  with  all  the  nicety  observed  on  other 
occasions.  But  the  misfortune  is,  that  on  a 
future  sale  to  a  purchaser,  especially  one  who 
is  reluctant, unprepared,  or  particularly  cautious, 
delays  and  difficulties  will  arise,  which  will 
cause  more  expense,  more  trouble,  and  more 
anxiety,  than  would  have  been  incurred  by  an 
observance  of  the  more  strict  and  more  safe 
practice. 

In  drawing  his  conclusions  on  tiie  abstract, 
the  counsel  of  a  purchaser  will  in  general  di- 
rect his  attention  to  the  following  circumstances 
as  the  criterions  of  a  good  title : 

1st,  That  there  is  a  deduction  of  the  title  to 
the  legal  estate : 
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2dly,  That  the  legal  estate  can  be  obtained 
free  from  any  equities  affecting  that  estate : 

3dly,  That  ajl  the  particular  estates  are  de- 
termined, or  can  be  conveyed  to  him,  or  for  his 
benefit  (o)  : 

4thly,  That  no  reversion  or  remainder  re- 
mains in  th^  crown,  or  in  any  stranger : 

5thly,  That  there  are  not  any  encumbrances 
by  way  of, 

1st,  Condition ;  or  limitation  over : 

2dly,  Mortgage : 

3dly,  Crown  debts : 

4tbly,  Judgments : 

5thly,  Statutes : 

6thly,  Annuities : 

7thly,  Jlents : 

8thly,  Legacies : 

pthjy,  Portions : 

10th,  Dower,  or  Curtesy : 

11th,  Outstanding  terms  of  years  ; 
ex.cept  such  of  which  a  release  or  extinguish- 
mjenj:  can  be  obtained  for  his  benefit,  or  which 
can  be  assigije^  so  as  to  aflTord  protection  to 
his  title  (p)^  aiid  to  be  a  shield  for  his  defence, 
instead  of  beipg  a  weapon  for  his.  annoyance. 

Jhese  circumstapces,  however,  are  not  always 
applicable  to  every  Aas^e. 

Under  different  purchases  different  cawft'on^ 
arc  necegsary.  When  an  estate  is  purchased 
under  a  leasehold  title  the  purchaser  is  not  con- 
cerned in  inquiring  whether    there    are   any 

(o)  Cp)  Berkeley  v.  Daukf  i6  Ve«.  380- 
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judgments,  statutes,  or  crown  debts.  AD  he 
has  to  do  is  to  be  assured  that  no  execution 

*  am 

has  been  delivered  to  the  sheriff  on  a  judgment; 
that  no  liberate  has  been  awarded  on  the  sta- 
tute ;  and  that  no  extent  has  been  tested  on  the 
debt  of  the  crown. 

By  Sir  G.  Fleetuootfs  case,  8  Rep.  p.  340, 
it  was  decided  that  leasehold  estates  and  other 
chattels  were  not  bound  by  a  debt  to  the 
crown,  until  teste  of  the  writ  of  execution^ 
commonly  called  the  extent. 

At  the  common  law,  judgments  were  never 
binding  on  goods  and  chattels,  including  terms 
for  years,  until  teste  of  the  writ  of  execution ; 
yet  terms  for  years  may  be  taken  in  execution 
under  an  elegit.  From  this  circumstance,  Mr. 
Serjeant  Hf// was  led  to  conclude,  that  the  title 
under  an  elegit  would  have  relation  to  the  pe* 
riod  at  which  the  judgment  was  obtained  :  but 
this  opinon  is  not  followed  in  practice. 

And  by  the  statute  of  Frauds  and  Perjuries, 
(q)  it  was  enacted,  "  that  from  and  after  the 
24th  day  of  June  [1676]  no  writ  oijieri  facias^ 
or  other  writ  of  execution,  shall  bind  the  pro- 
perty of  the  goods'*  [read,  of  the  person]  "  against 
whom  such  writ  of  execution  is  sued  forth,  but 
from  the  time  that  such  writ  shall  be  delivered 
to  the  sheriff,  undersheriff,  or  coroners,  to  be 
executed.  And  for  the  better  manifestation  of 
*the  said  time,  the  sheriff,  undersheriff,  and  co*- 
TOners,  their  deputies  and  agents,  shaU,  upoft 

(ji  39  C!h.  3.  a  a. 
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the  receipt  of  any  such  writ,  without  fee  for 
doing  the  same,  indorse,  upon  the  back  there- 
of the  day  of  the  month,  or  [read,  and]  year, 
whereon  he  or  they  received  the  same/' 

Thus  the  case  of  the  king's  execution  is  left 
to  the  rules  of  the  common  law  ;  while  the  case 
of  executions  at  the  suit  of  a  subject,  is  governed 
by  the  enactments  of  this  statute. 

And  as  to  leasehold  estates,  it  is  also  observable, 
that  the  executors  or  administrators  are  intrusted 
with  the  administration  of  the  assets ;  and  the 
executors  or  administrators  may,  of  their  own 
authority,  and,  before  assent  to  a  legacy  of  the 
term,  can,  confer  a  good  title  to  a  purchaser,  with- 
out perplexing  him  with  the  dispositions  in  the 
will  of  the  former  owner  whom  they  represent. 

Even  although  the  leasehold  estate  be  speci- 
fically given  by  the  will,  the  executor  may  sell 
in  that  character.  The  only  cautions  which  are 
necessary,  are,  that  the  legal  title  of  the  exe- 
cutor has  not  been  determined  by  an  assent  to 
the  bequest  in  the  will ;  and  that  the  purchase 
is  hanajidey  and  not  with  an  arrangement,  on 
the  part  of  the  purchaser,  to  defeat  the  dispo- 
sition of  the  will.  See  Nugent  wGiffard,  1  Atk. 
462,  and  cases  collected  in  Sanders' %  edit.  (r). 

1st,  That  there  is  a  deduction  of  the  title 
to  the  legal  estate. 

There  is  not  any  point,  respecting  which  more 
caution  is  to  be  observed,  than  to  obtain  a  com- 
plete title  to  the  legal  estate. 

(r)  Add  Madeodr.  Drummond^  17  Ves.  152. 
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In  the  first  place,  a  title  will  not,  without  an 
express  stipulation  for  the  purpose,  be  market- 
able, unless  the  owner  for  the  time  being  be 
in  a  Situation  to  give  the  legal  estate  to  the 
next  purchaser ;  hence  the  cautions  which  are 
used  not  to  suffer  the  legal  estate  to  be  out« 
standing,  either  under  an  adverse  title,  or  in 
trustees,  or  mortgagees,  qt  even  trustees  of  at- 
tendant terms. 

One  advantage  in  obtaining  the  command  of 
the  legal  estate  is,  that  a  purchaser,  honajide^ 
and  for  a  valuable  consideration,  will  be  entitled 
to  the  pro|:ection  of  a  court  of  equity ;  ^nd  po 
a99i9}#t.Qce  would  he  a^brded  against  him  by 
tha)t  cpiurt. 

F/ew  points  riequire  more  discretion  than  the 
consideratioq^  whether  the  l^gal  e^t^  has  been 
4july  c^ri/ed  oil  by  proper  transfers,  or  is  left 
o.v)tstan()ing ;  and  also,  whether,  in  the  absence 
of  all  ey/denoe  respecting  its  deduction,  a  pre- 
sumption can  be  drawn  of  the  re-conveyanjce  of 
a  legal  estate  in  fee,  or  of  the  surrender  of  mort- 
gage terms,  or  other  terms  for  years.  Jhe  late 
c)E^e  of  J)p€  4^m.  Qraham  y.  Scott  (s)^  has  in* 
crei^^d  jtl^j^  ^^fficujl^  ^ich  forinerly  exi^d. 

4.i?td  in  additiQ^  ^q  jt^  prdinary  rules  irhi^h 
govern  conveyances,  simply  considered,  there 
arise  various  points  of  difficulty,  which  involve 
cofs^ider^tion ; 

Ist,  Whetjih/er  certain  person^  are  or  are  not  de<- 
visees  to  uses,  or  devisees  of  a  continuing  estate: 

O)  n]Ba|t478. 
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2dly,  Whether  the  language  of  the  will  does 
or  does  not  embrace  the  legal  estate  which  was 
vested  in  the  testator  as  a  trustee,  or  mortgagee : 

3dly,  Whether  a  conveyance,  containing 
words  of  transfer  and  words  of  appointment, 
does  or  does  not  operate  as  a  conveyance  to 
uses,  so  that  the  uses  mfsiy  be  executed  into 
estate ;  or  as  an  appointment  of  an  use ;  so  that 
all  the  ulterior  uses  are  uses  on  uses,  ^d 
therefore  mere  trusts,  not  withia  the  statute  of 
27  Hen.  VIII.  c.  10 : 

4thly9  Whether  an  instrument  does  or  does 
not  operate  as  an  appointment  of  an  use,  or  a^ 
an  appointment  of  jthe  seisin  or  estate : 

5thly,  Whether  an  instrument  has  operated 
as  a  bargain  and  sale  under  the  statute  of  uses, 
thus  excluding  from  legal,  though  not  from 
equitable,  operation,  all  uses  declared  of  the 
estate  of  the  bargainee;  or  as  a  bargain  and 
sale,  under  a  common-law  authority,  or  under  a 
grant  ai  the  common  law,  so  that  uses  may  be 
declared  with  effect,  and  be  executed  by  the 
statute : 

6thly,  Whether  the  language  of  a  power  of 
revocatioQ  and  new  appotntmeot  extended  to 
the  legal  estate ;  or  rather  to  the  use  declared 
of  that  estate ;  or  was  confined  to  the  tmBi0 
declared  of  the  estate  limited  to  and  to  the  um 
of  the  trustees : 

7thly,  Whether  the  language  of  a  wjiU,  ^or  Jthe 
limitation  of  an  use,  has  given  to  trustees  the 
entire  fee ;  so  that  po  julterior  ^niitation  pf  the 
legal  estate  is  admissible  ;  or  has  giviBja  oijly  a 
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chattel-interest  which  will  admit  of  a  proper 
remainder^  to  be  limited  after  and  expectant  on 
that  chattel-interest : 

8thly,  Whether  a  power  of  appointment  in 
the  owner  of  that  power  is  exercised  by  his  will, 
or  by  a  deed  (tj : 

9thly,  Whether  trustees  or  other  persons 
have  a  vested  fee,  which  will  admit  of  a  legal 
and  proper  conveyance ;  or  they  have  only  a 
contingent  interest  in  the  inheritance,  requiring 
the  aid  of  some  other  person  to  enable  them  to 
complete  the  legal  title  fu) : 

These  are  a  few  only  of  the  numerous  instances 
which  occur  in  practice,  and  require  attention 
on  the  part  of  the  conveyancer  ;  but  as  they  are 
the  instances  of*  the  most  frequent  occurrence 
they  merit  a  few  observations  for  the  elucidation 
of  the  rules  of  law  and  equity  on  these  points, 
now  become  abstruse;  more  from  conflicting 
decisions,  than  from  first  principles. 

1st,  It  is  now  admitted  that  a  devise  may  be 
to  uses  (x) ;  and  also  that  a  substantive  devise  of 
the  use  is  in  effect  a  devise  of  the  land  itself  (jf). 

To  illustrate  this  observation  :  A  devise  to  A 
and  his  heirs  of  the  use  of  the  land  is  a  devise 
of  the  land  itself  to  A  in  fee.  On  the  same 
ground,  a  devise  of  the  rents  of  land  to  ^  is  a 
devise  of  the  land  itself;  and  a  devise  of  *  all  my 

(O  Ready.  Read^  8  Tenn»  Rep.  p.  n8.  Standen  t.  Standen^ 
%  Yes.  jun.  589. 

(u)  Vkk  V.  Edwards,  3  P.  W.37fl.  Ex  parte  Harrison,  zAnstr. 
836. 

CxJ  Broughton  v.  Lan^etf^  a  Lord  Aiym.  873. 

(yj  I  Inrt.  271 1  note. 
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* 

ground-rents'  wilt  pass  the  lands,  or  the  rever- 
sion of  the  lands,  which  confer  the  right  to  these 
ground-rents. 

In  this  particular,  the  construction  of  a  deed 
and  a  will,  would,  it  is  apprehended,  be  dif- 
ferent. 

But  by  a  devise  of  land  to  A  in  fee,  to  the 
use  of  B  in  fee,  A  will  be  the  devisee  of  the  land. 
The  legal  estate  will  vest  in  him ;  and  it  will 
supply  a  seisin  to  the  use  ;  and  the  use  will  im- 
mediately after  the  death  of  the  testator  vest  in 
By  and  be  executed  by  the  statute  of  uses  (z) . 

So  also,  when  the  uses  are  declared  in  strict 
settlement,  or  by  way  of  particular  estate  and 
remainder,  the  uses  will  be  executed  by  the 
statute,  as  far  as  they  are  consistent  with  the 
rules  of  law;  and  the  ultimate  fee,  unless  limited, 
or  in  case  it  be  limited  and  fails  of  effect,  will 
result  to  the  testator's  heir  at  law ;  axid  he  will 
be  seised  of  this  fee,  in  nature  and  degree,  of  a 
reversion,  and  by  way  of  descent.  This  conclu- 
sion flows  from  the  construction  which  the  sta- 
tute of  uses  has  received.  So  when  the  use  of 
the  fee  is  limited  in  contingency,  it  will  result 
to  the  heir  at  law  until  it  can  vest  in  the  devisee; 
and  the  title  of  the  heir  at  law  may  become 
absolute  by  the  failure  of  the  contingency  on 
which. the  remainder  is  limited,  or  by  a  release 
from  the  person  entitled  to  this  contingent  in- 
terest, or  by  the  destruction  of  this  interest  as 
a  contingent  remainder ;  or  in  some  cases,  by 

(zj  1  Inst.  371.5. 
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an  estoppel  proceeding  from  the  owner  of  this 
interest,  while  in  contingency,  and  which  pre- 
cludes it  from  ever  vesting :  but  let  it  be  re- 
membered, that  a  contingent  interest  of  an 
equitable  estate  cannot  be  destroyed  by  the 
determination  of  the  prior  particular  estate;  and 
in  equity,  a  contingent  remainder  of  an  equita- 
ble estate  may  be  transferred  by  fine  or  reco- 
very, although  the  effect  of  such  fine  or  recovery 
on  a  legal  interest  of  a  like  nature,  would  be 
to  extinguish  the  remainder  under  the  doctrine 
of  estoppels. 

Suppose  the  devisee  in  fee  of  the  land  to  die 
in  the.  life-time  of  the  testator,  the  devise  would, 
as  to  the  estate  intended  for  such  devisee,  fail 
of  effect  by  lapse ;  and  it  should  seem  the  use, 
deprived  of  the  seisin  under  which  it  was  to 
be  supplied,  would  not  arise. 

So,  if  the  cestui  que  use  in  fee  should  die  in 
the  life^time  of  the  testator,  the  use  would  fail 
of  effect ;  and  as  far  as  he  was  to  have  been  in- 
terested the  fee  would  result.  In  the  former 
case,  a  court  of  equity  would  subst^mtiate  the 
intention  of  the  testator,  as  far  as  it  was  disap- 
pointed by  the  death  of  the  trustee,  and  treat 
the  heir  at  law  as  a  trustee,  in  the  place  of  the 
intended  devisee,  and  compel  a  conveyance  for 
the  benefit  of  the  intended  cestui  que  use.  In 
the  latter  case,  as  the  beneficial  ownership  fails, 
the  heir  would  take  that  benefit  which  had 
lapsed. 

Whether  the  trustees  retain  the  legal  estate^ 
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or  whether  they  are  merely  and  simply  devisees 
to  uses,  or  whether  they  have  the  fee,  or  whe- 
ther they  have  merely  a  particular  estate,  will 
arise  in  numerous  cases.  The  following  cases 
are  the  leading  authorities  on  the  same  : — 

Hart<my.Hart(m(a). 

Compere  v.  Hicks  (b). 

Venabks  v.  Morris  (c) . 

Smith  V.  Shapland  (d).  - 

Doe  d.  Silvester  v.  Wilson  (e) . 

Doe  V.  Simpson  (f). 

Jones  V.  Say  ^  Sele  (g) . 

Burchett  v.  Durdant  (h). . 

Goodtitle  v.  Whitby  (i). 

Curtis  v.  Trice  (k). 

Bradley  v.  Westcott  (I). 

2dly,  Whether  the  language  of  a  will  does  or 
do^es  not  embrace  the  legal  estate  which  was 
vested  in  the  testator,  as  a  trustee  or  mortgagee* 

On  this  subject  there  are  also  many  decisions, 
nor  are  they  reconcileable  with  eachi  other.  At 
some  periods  the  courts  have  been  liberal  in 
making  general  words  extend  to  legal  estates 
in  trustees  and  mortgagees,  and  at  other  periods 
they  have  been  more  strict,  and  have  made  the 
cases  bend  to  circumstances,  and  to  the  pite* 
sumable  intention  to  be  collected  from  such 
circumstances. 

(a)  7  Term  Rep.  65a.       (h)  7  Etet.  727. 
(c)  7  East  342.  (d)  1  Bro.  Ch.  C.  75. 

(e)  2  Tenn  Rep.  444.       (f)  East  163. 
(g)  8  Vin.  Abr.  262.  2  Bro.  P.  Cases,  458. 
(h)  2  Salk.  679.  (i)  1  Burr.  228. 

(k)  12  Ves.  89.  (I)  13  Ves.  jun.  445. 
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Sometimes  very  slight  expressions  have  de* 
termined  the  decisions  of  the  courts.  The  cases 
have  even  turned  on  the  differences  between  a 
gift  "  of  my  real  estate,"  and  "  of  all  the  estate 
of  which  I  am  seised  ''  (m). 

The  rule,  to  be  collected  from  recent  deci- 
sions,  b  placed  on  more  solid  distinctions;  and 
it  is  to  be  hoped  that  the  law  on  this  subject 
may  be  considered  as  in  some  degree,  if  not 
wholly,  fixed. 

On  the  one  hand,  the  legal  estate  will  pass 
by  general  words,  which  are  sufficient  to  com- 
prehend it  in  legal  construction,  unless,  from 
circumstances  appearing  on  the  will,  it  can  be 
collected  that  the  testator  was  giving  his  own 
property  only,  and  not  property  he  had  as  a 
trustee  or  mortgagee. 

On  the  other  hand,  the  legal  estate  will  not 
pass  by  general  words,  though  sufficiently  com- 
prehensive to  embrace  the  lands,  when,  from 
circumstances  appearing  on  the  will,  it  is  to  be 
presumed  that  the  testator  did  not  mean  to 
give  any  lands,  except  those  which  were  strictly 
and  properly  his  own. 

The  circumstances  which  weigh  against  the 
presumption,  are  a  charge  of  debts,  limitations 
in  strict  settlement,  or  any  other  disposition 
which  leads  to  the  inference,  and  furnishes  the 
presumption,  that  the  testator  could  not  have 
intended  to  give  the  legal  estate  of  trust  or 

(m)  Marlato  t.  Smith,  2  P.  W.  198, 
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mortgage  property  in  this  manner.  The  material 
cases  on  this  subject  are  Marlaw  v.  Smith  (m)^ 
Es  parte  Morgan  (n) ,  and  Braybroke  v.  In- 
skip  (o). 

Sdly,  Whether  a  conveyance,  containing 
words  of  transfer,  and  words  or  appointment, 
does  or  does  not  operate  as  a  conveyance  to 
uses ;  so  that  the  uses  may  be  executed  into 
estate,  or  as  an  appointment  of  an  use ;  so  that 
all  the  ulterior  uses  are  uses  on  uses,  and  there- 
fore mere  trusts,  and  not  within  the  statute  of 
27  H.  8. 

The  cases  of  Cox  v.  Chamberlain  (p),  and 
Roach  V.  Wadbam  (q)j  are  the  only  decisions 
to  be  found  on  this  point.  These  decisions  are 
at  variance.  Cox  and  Chamberlain  was  decided 
by  LfOrd  Rosslj/n ;  Roach  and  Wadham  by  the 
court  of  K.  B.  The  latter  case  has  not  been 
cordially  acquiesced  in  by  conveyancers. 

Nothing,  however,  can  be  more  erroneous 
in  practice,  than  to  confound  the  use  of  words 
of  appointment,  and  words  of  conveyance. 

Whenever  there  is  a  power,  and  also  an 
ownership,  and  each  is  to  be  acted  upon,  there 
should,  in  the  first  instance,  be  an  exercise  of 
the  power  of  appointment,  and  afterwards  a 
conveyance  under  the  seisin ;  or  there  should, 
in  the  first  instance,  be  a  conveyance  under  the 
seisin ;  and  afterwards  an  appointment  in  ex- 
ercise of  the  powter.  » 

(m)  a  P.  W.  198.  {n)  10  Ves.  101. 

Co  J  8  Vei.  417.  Cp)  4  Ves.  631, 
CqJ  6  East  289. 

VOL.  III.  E 
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Jhis  is  qiore  particularly  ii^portant  ^hen  the 
assurance  ia  made  to  uses. 

It  is  of  l6S9  iniportance  wl^en  the  legal  estate, 
of  seisin  under  the  conveyance,  and  also  the  use, 
are  to  be  vested  in  one  person,  or  in  several 
persoas  in  fee,  or  for  a  term  of  years  ;  so  as  to 
render  it  immaterial  whether  ihe  party  takes 
under  the  seisin  or  under  the  power. 

And  indeed  it  is,  in  cases  of  the  latter  de- 
scription, more  usual  and  more  neat  to  have  only 
one  testatum  clause,  containing  words  of  grant 
or  conveyance,  and  also  of  appointment ;  but, 
even  in  this  instance,  it  is  fit,  and  technical, 
that  there  should  be  divided  clauses  of  gift ; 
one  fidapted  to  the  object  of  grant,  aad  the 
Qther  of  appointment,  or  vice  versa.  This  hQw^ 
ever  is  mere  ibrm,  and  not  si}bstance. 

Fwrthlj/i  Whether  the  instrument  does  or 
does  not  operate  as  an  appointment  of  an  use, 
pr  as  an  appcuq^ment  pf  the  seisin  or  estate* 
.  yndar  powers  of  appointment  it  will  always 
be  n^cess^ry  to  distinguish  between  powers 
which  confer  ap  interest,  and  powers  which  con- 
fer a  right  of  selection  or  nomination.  These 
subjects  have  already  been  considered. 
"^  The  deductions  from  the  abservations  on  these 
txeadsyas  applied  to  piractical  conclusions,  will  be, 

1st,  An  appointment  made  in  exercise  of  a 
power  of  sj^lection  cannot  introduce  any  person 
who  is  not  an  object  of  that  power :  Hence  it 
should  seem^  that  when  there  is  a  power  to  ap- 
l)6itit  to  the  children  of  ^,  an  s^pointment  to£,a 
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Stranger  in  trust  for  C,  a  child  of  A  would  in  con- 
struction of  law  be  an  appointmelit  to  C,  so  that 
the  nomination  of  Ba5  a  /n/5fee  would  be  rejected. 

But,  2dly,  under  a  general  power  of  appoint^ 
ment,  an  appointment  to  B  in  fee,  in  trust  fot 
C  in  fee,  would  vest  the  legal  estate  in  B  as  the 
appointee  of  the  use,  and  the  use  declared  for  C 
would  be  an  use  in  the  second  degree ;  in  othei^ 
words  an  use  on  an  use,  and  therefore  a  mere 
tiust  in  equity. 

The  like  observation  applies  to  all  appoint- 
ments under  powers  of  sale,  and  other  powers 
in  conveyances  to  udes.  The  appointee  of  the 
use  will  take  the  legal  estate,  and  all  uses  de- 
clared of  his  estate  will  be  mere  trusts.  When 
a  common-law  authority  is  executed,  then  the 
result  will  be  different,  as  will  be  shown  under 
the  next  division. 

Fifthly  J  Whether  an  instrument  has  operated 
as  a  bargain  and  sale  under  the  statute  of  uses^ 
thus  excluding  from  legal,  though  noifrom  equit^ 
cble,  operation^  all  uses  declared  of  the  estate  &f 
the  bargainee,  or  as  a  bargain  and  sale  under  * 
^^omnton-hm  {mthority,  or  under  a  grcfnt  at  the 
t:ommon  law ;  so  that  uses  rAay  be  declared  Tmth 
kgal  effect,  and  be  executed  by  the  statute. 

Attthorities  to  sell  as  authorities  under  the 
land-tax  acts,  the  common  authority  to  execu- 
tors of  a  will  to  liell,  and  authorities  given  by 
ikXA  of  parliament,  as  the  authority  of  commis- 
sioners to  bargain  and  sell  the  effects  of  a  bank- 
rupt, will,  in  their  exercise,  pass  a  legal  seisin 

E  2 


Ita  OK  titles: 

as  distinguished  from  an  use  to  t^e  appointee; 
and  uses  deckred  of  his  estate  may  be  executed 
bj  the  statute  of  uses,  and  consequently  become 
legal  estates ;  for  such  uses  are  uses  in  the  first 
degree,  and  admit  of  execution  by  the  opera* 
tion  of  the  statute. 

But  a  bargain  and  sale  under  the  statute  of 
uses  passes  only  an  use.  The  bargainee  is  the 
cestui  que  use,  and  his  use  would  be  executed 
by  the  statute. 

All  declarations  of  use  of  his  estate  will,  like 
uses  declared  of  the  estate  of  an  appointee  of 
an  use,  be  mere  trusts,  and  not  executed  by  the 
statute.  They  are  uses  on  uses  in  the  second 
degree. 

A  distinction  is  however  to  be  taken  in  all 
•cases  between  an  use  on  an  usci,  and  one  use 
substituted  for  another.  An  use  on  an  use  is 
necessarily  a  trust ;  but  one  use  substituted  for 
another  may  be  executed  by  the  statute  of  uses. 
To  illustrate  these  distinctions  by  examples :  A 
bargain  and  sale  under  the  statute  of  uses,  or 
«n  appointment  under  a  conveyance  to  uses  by 
A  toB  in  fee,  to  the  use  of  C  in  fee,  will,  through 
the  medium  of  the  statute  of  uses,  give  the  le- 
gal estate  to  JB,  as  the  cestui  que  use  in  the  first 
degree,  and  C  will  only  have  an  suitable  estate. 

But  supposing  JB  to  be  such  bargainee  or 
appointee,  and  that  there  is  a  limitation  to  C, 
in  these  or  the  like  terms,  viz ;  *  And  if  A  shall 
pay  to  B  the  sum  of  on  or  before  the 

day  of  then  the  land^  &c.  shall 

remain  to  the  use  of  C  in  fee,  or  to  C  for  life 
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^ith  remainders  over/ this  will  be  a  substituted^ 
a  secondary^  or  shifting  use,  and  may  be  ex-* 
ecuted  into  estate  by  the  statute. 

So  if  the  substituted,  secondary,  or  shifting 
use,  be  to  arise  from  the  exercise  of  a  power 
introduced  into  a  deed  of  appointment,  it  may 
be  equally  executed  into  legal  estate  under  the 
statute. 

Sixthly,  Whether  the  language  of  a  power  of 
revocation  and  new  appointment  extended  to  the 
legal  estate ;  or  rather  to  the  use  declared  of  that 
estate ;  or  was  confined  to  the  trust  declared  of 
the  estate  limited  to  and  to  the  use  of  trustees. 

A  case  of  this  sort  is  always  a  case  of  con« 
struction :  the  question  rarely  occurs ;  but  it 
seems  to  have  arisen  in  the  instance  of  Rich 
V.  Beaumont  (rj. 

Supposing  A  to  have  a  power  of  appointment^ 
and  by  an  instrument  purporting  to  be  a  con- 
veyance of  the  land,  he  re*leases  and  confirms 
to  JB  in  fee,  with  various  uses,  and  a  power  of 
revocation  and  new  appointment ;  or  supposing 
A  to  have  the  legal  seisin,  and  he  conveys  to  B . 
in  fee,  and  various  uses  are  declared  as  if  B 
was  merely  a  re-leasee  to  uses ;  and  there  is  also  ^ 
a  power  of  revocation  and  new  appointment 
adapted  to  the  like  state  of  title :  in  each  of 
these  cases  there  is  some  difficulty  in  deciding 
01^  the  language  of  which  a  power  of  revocation 
and  new  appointment  is  ordinarily  composed ; 
whether  the  power  extends  to  the  use  under 

CO  3  Bro,  Par.  Cas.  308,    PowtU  on  Pwersj  36* 
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which  the  mtended  re-leasee  to  uses  becomes^ 
in  point  of  law,  a  c€$tui  que  use,  and  seised  in 
that  character,  or  is  confined  to  the  use  as  de«* 
clared  in  his  favour,  leaving  to  him  the  cotnmon- 
law  seisin,  and  excluding  from  legal  operation 
the  uses  which  are  declared  of  his  estate. 

In  this  place  it  may  be  observed,  that  if  A 
seised  in  fee  make  a  conveyance  to  B  in  fee,  or 
to  the  use  of  JB  in  fee,  B  will  be  seised  by  the 
rules  of  the  common  law,  and  not  under  the 
statute  of  uses.  But  this  express  use  in  favour 
of  JB,  though  of  no  avail  under  the  statute  oi 
uses,  will,  on  the  grounds-  of  repugnancy,  ex- 
clude from  legal  operation  all  subsequent  usea 
declared  of  his  estate ;  which,  with  the  excep- 
tion of  uses,  in  the  nature  of  powers,  or  of 
substituted  uses,  would  convert  the  conveyance 
to  JB  into  a  conveyance  to  uses;  instead  of 
being,  as  far  as  lie  is  concerned,  and  as  far  aa 
ail  other  persons  are  interested,  a  conveyance 
Testing  the  legal  estate  in  fee  in  him. 

The  excepted  cases  must  be  of  a  nature  to 
introduce  uses  which  are  compatible  with  the 
use  in  favour  of  £  ;  so  as  to  abridge  his  estate  ; 
or  to  defeat  the  tise  wholly,  and  not  partially. 

Seventhly  J  Whether  the  language  of  a  will,  or 
the  limitation  of  an  use,  has  given  to  the  tru&tees 
the  entire  fee ;  so  that  no  ulterior  limitations  of 
the  legal  estate  be  admissible;  or  has  given  only 
a  chattel  interest  which  will  admit  of  a  proper 
remainder  to  be  limited  after  and  expectant  on 
that  chattel  interest. 
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There  are  a  great  number  of  instances  ib 
which  this  question  has  arken* 

This  point  most  commonly  occurs  »n  wills  itnd 
conveyances  to  uses;  in.  cont^ances  to  use^ 
there  is  less  difficulty  than  in  wills:  but  eveikin 
conveyances  to  use6  the  point  does  sometimes 
arise ;,  for  instance^  a  conveyance  is  made  to  A 
in  fee  to  uses^  viz.  to  the  use  that  the  trustees 
and  their  heirs  do  and  shall  make  a  lease^  &o- 
or  collect  the  rents,  &c.  or  do  some  otiier  act, 
and  subject  thereto,  to  the  use  of  Bfof  Kfe,  witk 
remiaiiKfers  over ;  now  as  the  act  which  is  re^ 
quired  to  be  done  cannot  be  done  unless*  A  has 
either  an  estate  or  a  power,  it  becomes  a  qite^ 
tion  of  construction,  whether  A  has  an  est&le  of 
inheritance  absolutely,  or  an  estate  of  mere  hfee^ 
bold,  or  a  chattel  interest^  or  a  power ;  or  a  fee 
determinable  when  the  act  shall  be  done^ 

In  most  cases  the  difficulty  is  ta  decide  be- 
tween An  absolute  fee-simple  and  a  chattel  inter- 
est in  ^.  It  seems^to  be  the  temper  of  the  courts 
to  fe^Tour  the  conclusion  which  leans  to  achate 
interefst:  ($)\Mt  evetj  ease  of  this  sort  must  be 
governed  by  its  owik  peculiar  cireumstanc^s. 

When  Ihe  act  is  to  be  done  by  the  Aei>#,  it 
seems  very  difficult  to  addoit  that  the  trustee 
has  Q.  chattel  interest  i  since  this  would  change  the 
office  of  trust  from  the  heir,  who  is  namck),  to 
the  executor,  who  is  not  named  (t).     But  in 

(sj  GoodtHle  t.  JVhitb^f  i  Burr.  3«8.  Doe¥.  Snwpion,  5  East.  162. 
(tj  2  Atiu  $04.  AmbL  358. 
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Goodtitle  y.  Whithy^  in  a  case  on  a  will,  this 
circumstance  was  disregarded. 

In  application  to  wills,  also,  the  general  rule  is 
to  favour  chattel  interests,  as  most  consistent 
with  the  plan  of  the  will  and  the  intention  of 
the  testator. 

Great  judges  however  (u)  have  thought  that 
when  the  heirs  are  named,  the  fee^  and  not  a 
chattel  interest,  ought  to  pass. 

But  in  Goodtitle  v.  Whitby  (x)  the  devise  was 
to  two  trustees,  and  the  survivor  of  them^  and 
the  heirs  of  such  survivor,  in  trust,  that  they 
and  the  survivor  of  them,  his  heirs  and  assigns, 
should  lay  out,  employ,  and  bestow  the  rents  and 
profits  of  the  devised  premises  for  the  mainte* 
nance,  &c.  of  two  infant  sons  of  the  testator's 
Bister  during  their  minorities ;  and  when  and  as 
they  respectively  should  attain  their  age  of  21 
years,  then  to  the  use  of  these  sons  and  their 
heirs  equally ;  and  the  court  decided  that  the 
infants  had  the  legal  estate  in  fee ;  and  that  the 
trustees  had  merely  a  chattel  interest  deter- 
minable with  the  minority  of  the  in&nt  sons. 
For  Lord  Mansjield  observed,  thi^  is  only  a 
chattel  interest,  which  cannot  last  21  years. 

The  cases  may  be  divided  into  two  classes 
under  the  following  heads  : 

Those  in  which  the  fee  has  passed  should  be 
collected  under  one  head. 

2dly^    Those   in   which   it    has   been  held 

(uj  Wright  V.  Pearson^  Amb.  358.  ^x)  1  Burr.  aaS. 
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that  mere  chattel  interests  have  passed,  should 
be  collected  under  another  head. 

In  the  Essay  on  the  Quantity  of  Estates  an 
^attempt  will  be  made  to  collect  the  cases. 

Eighthly  J  Whether  a  power  of  appointment 
is  exercised  by  the  will,  or  deed  of  the  owner 
of  that  power. 

This  point  also  frequently  decides  the  title  to 
the  legal  estate ;  Ist,  suppose  a  man  to  have  a 
power  of  appointment^  and  also  a  seisin  in  fee ;  it 
may  be  doubtful  whether  a  conveyiance  by  him 
amounts  to  an  appointment  under  his  power,  as 
in  JRoach  v.  Wadham^  (y)^  or  as  a  conveyance 
under  his  seisin,  as  in  Cox  v.  Chamberlain  (z)» 
The  state  of  the  legal  title  will  depend  on  the 
result.  If  the  effect  of  the  instrument  should 
be  an  appointment  to  A^  to  uses  in  strict  settle- 
ment, the  legal  estate  would  be  in  ^,  and  not 
in  the  cestui  que  use,  being  the  objects  of  the 
settlement;  while  if  the  assurance  operated  as 
a  conveyance  under  the  seisin,  A  would  be 
merely  a  re-leasee  to  uses,  and  the  uses  in  favour 
of  the  objects  of  the  settlement,  would  carry 
the  legal  title. 

So  when  there  is  a  special  power,  or  power 
of  designation,  a  question  will  sometimes  arise 
whether^the  power  is  exercised,  or  not ;  and  the 
result  will  be,  that  the  legal  estate  does  or  does 
not  pass  by  the  instrument. 

Cases  falling  imder  this  branch  or  division 
do,  for  the  most  part  occur  in  wills,  under  the 
circumstances,  that  the  testator  has   either  a 

(y)  e  East  289.  (z)  4  Yes.  631^ 
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power  by  way  of  ownelrship,  or  a  power  by  way^ 
of  authority,  and  either  with  or  without  a  seisin 
in  fee»  in  possession,  remainder,  or  reversion  oF 
the  same  lands ;  or  that  he  has  or  has  not 
other  lands  to  satisfy  the  language  of  the  will. 

The  general  rule  is,  that  a  power  will  not  be 
exercised  by  general  words. 

On  the  other  hand,  a  power  will  be  exercised 
whenevcfp  an  intention  to  exercise  the  power 
appears  on  the  instrument,  or  the  instrnaent 
woald  be  inoperative,  or  not  operative  to  the 
extent  af  the  mtenHan  of  the  parties,  to  be  col- 
lected from  the  instrument,  unless  it  amounted 
to  an  exercise  of  the  power. 

Whenever  the  subjecV  of  the  power  is  de- 
scribed, or  the  language  of  the  will  cannot  be 
sotisfied  without  a  resort  to  the  power,^  thi«  cir- 
cumstance  will  be  sufficient  to  call  the  power 
into  operation,  unless  the  deed:  may  operate 
with  effect  independently  of  1^  power. 

Mr.  Sugden  has  collected  the  various  dis* 
tinctions. 

Ninihly  Whether  trustees  or  other  persons 
have  a  vested  fee,  which  admits  of  a  legal  con- 
veyance ;  or  they  ka^e  only  a  contingent  interest 
ia  the  inheritence,  nequiring  the  concurrence  of 
some  other  person  to- enable  them  to  complete 
the  title* 

It  is  on  limitations  to  trustees  and  to  other 
pejttons^  and  to  the  mrwoor  of  theta^  and  the 
heirs  of  the  survivor,  that  questions  of  thi^  sort 
arise^  It  maty  be  assumed  to  be  a  clear  propo-^ 
sitjoTiy  that  Qflder  a  mere  and  simple  gift  to  the 
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surviwr  of  two  persons  the  interest  will  be  con- 
tingent. 

So  in  a  deed,  a  gift  to  two,  and  the  survivor, 
and  the  heirs  of  the  survivof ;  or  to  two,  and 
the  heirs  of  the  survivor,  would  place^  the  in- 
heritance in  contingency  though  the  immediate 
freehold  may  be  vested. 

The  same  rule  extends  to  gifts  in  wills,  unless 
there  are  circumstances  to  call  for  a  different 
interpretation  (a). 

Sonve  cases  have,  from  their  circumstances  ' 
been  allow«ed  to  be  exceptions  to  the  general 
rule.     Of  this  description  are  Goodtitk  v.  Lay- 
many  Butler's  FeamCj  358.  Roe  v.  Hilly  5  Burr. 
1886.     Garland  v.  Thomas^  1  New  Rep.  82. 

The  case  of  Vick  v.  Edward$  (h)  is  also  a 
leading  authority  on  this  point.  The  decision, 
however,  turned  more  on  the  power  of  aliena- 
tion by  fine,  than  on  the  construction  of  the  will 
to  give  a  vested  remainder. 

It  is  on  the  authority  di  Mr.  JPearne,  rather 
than  on  the  decision  of  Lord  Talbaty  that  we 
must  consider  the  devise  m  Vick  v.  Edwardi  as 
sufficient,  Jrom  the  nature  of  the  trwtSy  to 
render  the  fee  vested  instead  of  being  qontin- 
geqt ;  an  opinion  now  very  general,  and  almost 
universal. 

It  will  be  remembered  that  at  kw  a  cob* 
tingent  interest  cannot  be  transferred  or 
assigned  ;    but    it  may    be  extinguished  hy 

fa)  Ex  parte  lUmMon,  sAnstr.S^G. 
(b)  3  P.  Wms/aya. 
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estoppel.  Lord  Talbot's  doctrine  in  Vick  v. 
Edwards  passed  over  the  learning  of  estoppel 
by  some  unaccountable  mistake,  and  assumed, 
that,  because  the  fine  would  bind  the  interest 
of  the  persons  entitled  under  the  contingent 
remainder,  it  would  give  a  good  title  to  a  pur- 
chaser. 

It  is  admitted  that  a  contingent  interest  in 
an  equitable  estate  may  be  transferred.  Hence 
it  is  of  importance,  in  considering  titles,  to 
make  a  distinction  between  contingent  remain- 
ders which  are  of  the  legal  estate,  and  contin- 
gent remainders  which  are  of  the  equitable 
estate. 

First,  When  there  is  ^  contingent  remainder 
of  the  legal  ownership,  this  remainder  may  be 
destroyed  by  the  failure  of  the  particular  estate, 
or  by  its  merger,  surrender,  or  forfeiture,  before 
the  remainder  can  vest  in  interest. 
It  may  also  be  released  by  the  owner. 
It  cannot  be  transferred  by  deed,  or  by  any 
matter  of  record. 

It  may  be  extinguished  by  estoppel,  import- 
ing a  grant  of  the  fee,  as  by  fine  or  common 
recovery. 

It  may  be  bound,  in  point  of  interest,  so  as 
to  give  an  estate  out  of  the  remainder  when 
vested,  as  by  a  demise  by  indenture^  or  by  a 
fine  sur  cancesserunt  for  years. 

From  these  observations  it  will  be  collected, 
that  the  owner  of  a  contingent  remainder  of 
the  hsfl  ownership  cannot  alone  and  of  himself 
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confer  a  good  title  while  the  remainder  is  con- 
tingent. 

To  complete  the  title  immediately,  he  must 
call  in  the  aid  of  the  persons  who  have  vested 
interests;  and  in  many  cases,  the  person  in  whom 
the  reversion  in  fee  is  vested  by  resulting  use, 
or  the  heir  at  law  in  whom  the  fee   is  vested, 
because  the  contingent  fee  was  given  by  the  will 
of  a  former  owner,  in  whom  the  fee  was  vested. 
When  the  fee  is  granted  in  contingency,  dnder 
a  conveyance  operating  by  the  rules  of  the  com- 
mon law,  then  the  text-books  treat  the  inherit* 
ance  as  in  abeyance  or  expectation  ;  and  go  to 
the  extent  of  denying  that  a  vested  fee  is  in  any 
person.  They  assume,  that  the  former  owner  has 
a  possibility  of  reverter,  as  dbtinguished  from 
an  actual  reversion.    In  etfect  they  deny  that  he 
had  any  estate ;  Mr.  Feamey  as  has  been  already 
stated,  has  combated  this  doctrine  with  great 
force  of  argument,  but  (with  great  deference  be 
it  said)  without  success;  for  the  cases  of  resulting 
uses,  and  the  case  of  the  heir  taking  the  fee  by 
descent,  because  it  is  not  given  away  from  him 
as  a  vested  interest  by  the  will,  are  always  pro- 
pounded,  and   were  originally  introduced,  as 
exceptions  to  the  rule  of  the  common  law ;  and 
that  rule  is  founded  on  principles  of  tenure ;  on 
the  nature  and  effect  of  livery  of  seisin ;  on  tech- 
nical reasoning  adapted  to  the  rules  of  evidence ; 
and  not  substantively  on  natural  reason,  or  on 
good  sense. 

The  luminous  mind  of  Mr.  Fearne  might  have 
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been  applied  with  equal  propriety,  and  with 
equal  reason,  to  prove  that  a  contingent  re- 
mainder of  the  legal  estate  coald  not  be  de- 
stroyed by  the  determination  of  the  particular 
estate,  as  to  prove,  that  a  person  who  had  made 
a  feoffment  retained  any  portion  of  the  legal  estate. 

In  short,  the  learning  on  contingent  remain* 
ders ;  the  rule  which  precludes  the  freehold  from 
being  placed-  in  abeyance ;  and  many  other  like 
rules,  are  merely  links  of  the  same  chain. 

When  any  person  has  a  vested  inheritance, 
the  owner  of  a  contingent  fee  may  release  to 
that  person,  and  a  conveyance  by  the  owner  of 
the  vested  fee  may  convey ;  and  the  owner  of 
the  contingent  fee  may  release  to  one  and  the 
same  person,  and  by  that  means  the  title  may 
be  completed. 

But  when  the  fee  is  in  abeyance,  und^r  a 
common-law  grant,  then  the  possibility  of  the 
reverter  will  not  become  an  estate,  until  the 
contingent  fee  has  been  released  or  extinguished « 
For  that  reason  there  must,  in  the  first  instance, 
or  in  the  construction  of  law,  be  a  conveyance 
of  the  vested  estate,  before  there  can  be  a  re- 
lease of  the  contingent  interest. 

It  is  also  deserving  of  notice,  that  there  are 
some  contingent  interests  which  may  be  bound 
or  extinguished  by  estoppel,  as  by  fine  or  reco- 
very,  feoffment,  &c.  although  they  may  not 
admit  of  an  actual  release. 

A  contingent  remainder  to  the  surmoin'  of 
several  persons,  or  to  such  persons  as  shall  be 
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living  at  a  given  time,  or  on  a  given  event, 
or  to  such  persons  as  shall  attain  a  given  age, 
are  a  few  only  of  the  many  examples  which 
might  be  add  need  of  this  nature. 

To  draw  the  distinction ;  there  must  be  a  cer- 
tainty of  the  person  who  is  to  have  the  benefit 
of  the  Unutation,  in  order  to  give  the  qualifi- 
t:ation  of  making  an  effectual  release. 

But  the  rules  of  equity  are  so  different  from 
the  rules  of  law,  that  a  contingent  remainder 
may  be  transferred  before  it  is  vested ;  for  in 
^equity  the  contract  is  the  primary  and  sub* 
stantial  part  of  the  conveyance.  Again,  in  equity 
a  contingent  remainder  will  never  be  extin* 
guiahed  by  estoppel ;  apd  of  course  there  is  not 
the  same  danger  of  levying  fines  and  suffering 
recoveries  when  persons  have  contingent  inte- 
rests of  the  equitable  ownership,  as  when  they 
have  contingent  interests  of  the  legal  ownership. 

For  the  sake  of  preventing  surprise,  and 
guarding  against  mistake,  it  will  be  proper  to 
notice  two  cases : 

Ist,  When  a  married  woman  has  .a  contingent 
fee  in  copyhold  lands,  it  is  generally  supposed, 
that  when  the  fee  is  of  the  legal  estate  it  can- 
not be  released,  since  the  doctrine  of  estoppels 
is  not  applicable  to  any  assurance  in  customary 
courts  (c). 

9dly,  As  the  owner  of  a  contingent  interest 
in  tail  cannot  suffer  a  common  recovery  in  like 
manner  and  with  the  like  effect  as  the  owner  of 

(c)  Goo(Uitle  V,  Morse,  3  Term  Rep.  365. 
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a  vested  estate-tail,  it  seems  to  follow^  that  a 
Gommon  recovery  by  the  owner  of  a  contingent 
interest  in  tail  would  not  be  efFectual  to  any 
greater  extent  or  degree  than  it  would  have 
been  in  case  the  equitable  interest  had  been  a 
legal  interest. 

Secondly,  That  the  legal  estate  can  be  obtain- 
ed free  from  any  equities  affecting  the  same. 

It  is  in  vain  that  a  purchaser  or  mortgagee 
can  obtain  the  legal  estate  if  he  must  take  it 
merely  in  the  character  of  a  trustee.  In  that 
character  he  would  hold  for  the  benefit  of  some 
other  person,  and  not  for  his  own  benefit. 

In  the  extent  to  which  there  may  be  an 
equity,  by  way  of  encumbrance,  there  would 
be  a  defect  of  title,  in  point  of  beneficial  owner- 
ship. 

The  value  and  importance  of  the  legal  estate, 
connected  with  the  beneficial  ownerslup,  arise, 
in  part,  indeed  in  a  great  measure,  from  the 
circumstance,  that  a  purchaser  of  the  legal 
estate  for  a  valuable  consideration  may  defend 
himself  from  all  equities,  except  those  of  which 
he  shall  have  notice  before  the  conveyance  to 
him,  or  before  the  payment  of  his  purchase- 
money. 

As  a  choice  between  difficulties,  it  is  prefer- 
able to  have  a  good  equitable  title,  while  a  legal 
estate  is  outstanding  in  a  trustee  or  satisfied 
mortgagee,  than  to  have  a  good  title  to  the 
legal  estate,  with  an  encumbered  or  defective 
tide  to  the  equitable  ownership. 
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Frequently  the  title  comprises,  in  one  deduc- 
tion, the  equitable  ownership  as  the  consequence 
of  the  legal  estate. 

Sometimes  the  legal  title  and  the  equitable 
title  are  quite  distinct,  at  least  from  a  particular 
point  in  the  abstract.  Thus  the  legal  estate 
may  be  in  ^  ;  and  by  reason  of  an  express  de- 
claration of  trust,  or  by  reason  of  a  trust  arising 
by  implication,  or  a  trust  resulting  for  want  of  an 
express  disposition,  or  by  reason  that  there  is  only 
a  partial  disposition  of  the  beneficial  ownership; 
or  by  reason  of  a  contract  for  sale,  or  by  way 
of  marriage  articles ;  there  may  be  an  equitable 
title  to  be  deduced  througlf  a  different  line. 

It  is  the  broad  and  general  rule  of  courts  of 
equity,  to  consider  that  as  done  which  is  con- 
tracted to  be  done  ;  and  in  the  contemplation 
of  a  court  of  equity,  the  contract  is  the'  sub- 
stantial, part  of  the  conveyance.  For  example, 
undfer  the  ordinary  contract  for  sale,  as  well  as 
under  a  conveyance  to  one  person  in  trust  for 
another  person,  the  intended  purchaser  acquires 
the  equitable  dominion. 

He  obtains  a  right  to  have  a  conveyance  of 
the  legal  estate  in  conformity  with  the  contract, 
and  in  the  mean  time  he  has  the  equitable 
seisin  or  ownership,  although  no  part  of  the 
purchase-money  has  been  paid,  subject  never- 
theless to  the  obligation  of  paying  the  purchase- 
money  ;  and  the  right  to  this  money  is  a  lien 
on  the  equity. 

Thus,  on  the  one  hand,  the   intended  pur- 
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chaser  acquires  a  right  to  a  seisin  in  equity  of 
the  lands  agreed  to  be  purchasd  ;  while,  on  the 
other  hand,  the  vendor  becomes  entitled  to  the 
money  as  part  of  his  personal  estate. 

From  this  change  of  ownership  many  and 
important  consequences  take  place, — 

1st,  The  vendor,  and  all  persons  claiming 
under  him,  either  as  heirs  or  devisees,  will  be- 
come in  the  nature  of  trustees  for  the  purchaser, 
and  bound  to  carrv  the  contract  into  effect. 

2dly,  Though  the  contract  will  not  revoke 
the  legal  operation  of  a  will  by  the  vendor,  yet 
it  will  be  a  revocation  in  equity ;  and  the  pur- 
chase-money, unless  the  contrary  be  directed, 
must  be  applied  as  part  of  the  personal  estate 
of  the  vendor,  and  not  for  the  benefit  of  the 
devisee,  when  there, is  a  devisee ;  or  of  the  heir 
at  law,  when  the  legal  estate  descends  to  him. 

3dly,  The  purchaser,  or  in  case  of  his  death, 
his  representatives,  must  pay  the  purchase-money 
out  of  his  assets. 

And  the  executor  or  administrator,  if  he  have 
assets,  must  in  ordinary  cases  pay  for  the  estate, 
for  the  benefit  of  the  heir  (a) . 

But  for  the  sake  of  creditors,  the  equitable 
lien  which  the  vendor  retains  for  the  purchase- 
money,  will  be  the  primary  fund  for  the  pay- 
ment of  that  money. 

And  when  the  title  is  defective  on  a  material 
point,  affording  ground  for  a  court  of  equity  to 
refuse  specific  performance  of  the  contrtict  at 

(a)  Broome  v.  Monh,  xo  Vei.  jun.  597. 
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the  instance  of  the  purchaser,  the  personal  re- 
presentatives of  the  purchaser  may  avail  them- 
selves of  this  defect  of  title,  to  retain  the  pur- 
chase-money, as  part  of  the  personal  estate,  so 
as  to  disappoint  the  heir  at  law,  or  even  a  de- 
visee under  general  words  (b). 

But  it  should  seem  that  even  under  such  cir- 
cumstances, the  devisee,  if  any,  and  if  none,  the 
heir,  might  require  specific  performance  of  the 
contract,  on  payment  of  the  money  out  of  his 
own  funds. 

The  consequences  of  equitable  ownership, 
arising  either  from  contract  by  articles  to  pur- 
chase, or  by  articles  to  settle,  or  by  express 
declaration  of  trust,  are, — 

1st,  The  party  beneficially  entitled  has  the 
like  estate  in  equity  as  he  would  have  had  at 
law,  on  a  due  performance  of  the  articles,  or  of 
the  trust. 

2dly,  Curtesy  will  attach  on  an  equitable 
seisin,  though  arising  from  articles  only,  under 
the  like  circumstances  as  it  would  attach  on  a 
legal  seisin. 

But  dower  never  attaches  on  an  equitable 
seisin,  whether  it  be  a  trust  of  the  fee,  or  an 
equity  of  redemption  in  fee. 

3dly,  Equitable  estates  confer  the  same  or  like 
degree  of  ownership  in  equity,  as  the  like  legal 
estates  confer  at  law.  Thus  there  may  be  en- 
tails, and  a  necessity  for  fines,  recoveries,  &c. 

4thly,  The  owner  of  an  equitable  estate  in 

(bj  Broome  t.  Monkj  lo  Ve8.  ju».  597. 
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fee  may  dispose  of  his  interest  by  deed  or  will 
thus,  from  the  moment  a  man  has  entered  into 
a  binding  contract  to  purchase  an  estate,  he 
may  give  it  by  his  will,  or  settle  it  by  deed,  to 
operate  in  equity,  as  it  would  operate  at  law  if 
he  had  the  legal  ownership. 

Two  distinctions  present  themselves  on  this 
point : 

1st.  The  conversion  of  a  legal  estate  by  con- 
veyance, into  an  equitable  interest,  is  uniformly 
a  revocation  of  the  will  of  the  owner  of  the  legal 
estate. 

2dly,  A  conversion  of  an  equitable  owner- 
ship, or  rather  its  completion,  by  taking  a 
conveyance  of  the  legal  estate,  is  not  necessarily 
a  revocation  of  a  will  made  by  the  owner  of  an 
equitable  interest. 

The  will  may  remain  in  operation  as  to  the 
equitable  or  beneficial  ownership,  and  the  heir 
at  law  become  a  trustee  for  the  devisee. 

Under  these  circumstances,  a  new  modifica- 

« 

tion  of  the  uses  of  the  legal  estate  will  amount 
to  a  revocation  in  equity,  in  the  same  manner 
as  such  modification  of  uses  on  a  partition  would 
amount  to  a  revocation  at  law  (c)  - 

Sdly,  But  though  a  mere  contract  to  sell, 
or  articles  to  settle,  be  a  revocation  in  ^uity 
of  the  will,  either  in  toto  ;  or  pro  tanto^  accord- 
ing to  the  circumstances ;  yet  the  will  remains, 
as  to  the  legal  estate,  in  force,  and  the  devisees 
wiH  be  compelled  to  convey  according  to  the 
contract  or  articles,  as  far  as  they  are  efficient. 

(c)  Raxvlins  r.  Burgess,  2  Ves.  Si  B.  382. 
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The  legal  astate  may  also  be  encumbered  in 
equity  by  special  trusts  for  the  payment  of 
annuities,  portions,  &c. 

In  general,  a  provision  for  the  indemnity  of 
purchasers,  against  the  obligation  to  see  to  the 
application  of  their  money,  protects  the  title 
from  difficulties  on  this  head.  In  the  absence 
of  such  provision,  it  becomes  of  the  first  im- 
portance to  take  care,  that  the  purchase-money 
shall  be  duly  applied  by  a  payment  to,  or 
under  the  direction  of,  the  persons  who  are 
competent  to  give  a  discharge  for  the  same. 

Few  points  have  called  for  greater  ingenuity 
in  modern  practice,  than  to  distinguish  those 
cases  in  which  the  money  may  be  safely  de- 
posited in  the  hands  of  trustees  for  sale,  from 
those  cases  in  which  the  money  must  be  paid 
to  the  persons  who  are  really  and  beneficially 
entitled  to  the  same,  or  be  applied  under  their 

direction. 

As  a  court  of  equity  considers  the  cestui  que 

trust  as  the  beneficial  owner,  the  primary  rule 
is  to  treat  the  cestui  que  trust  as  the  person  en- 
titled to  the  money.  Thus,  when  A  is  seised 
in  fee,  in  trust  for  B  in  fee,  B  is  the  beneficial 
owner,  and  he  is  the  person  to  whom,  or  under 
whose  direction,  the  purchase-money  must  be 

paid. 

The  several  classes  of  cases  on  this  subject  are 
to  be  found  in  Po2£?e// on  Mortgages,  Mr. Butlers 
valuable  Notes  on  Trusts,  and  in  Mr.  Sugden's 
Treatise  on  Vendors  and  Purchasers. 
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The  distinctions,  as  they  are  propounded  z 
arranged  by  Mr.  Sugden^  seem  to  embrace  all 
that  is  material  on  this  useful  learning  fd). 

Ist,  With  respect  to  real  estate,  he  observes. 

If  the  trust  be  of  such  a  nature  that  the  pur- 
chasers may  reasonably  be  expected  to  see  to  the 
application  of  the  purchase-money,  as,  if  it  be 
for  the  payment  of  legacies,  or  debts  which 
are  scheduled  or  specified,  he  is  bound  to  see 
that  the  money  is  applied  accordingly,  and  that 
although  the  estate  be  sold  under  a  decree  of  a 
court  of  equity,  or  by  virtue  of  an  act  of  par- 
liament. 

If  more  of  an  estate  be  sold  than  is  sufficient 
for  the  purposes  of  the  trust,  that  will  not  turn 
to  the  prejudice  of  the  purchaser,  for  the 
trustees  cannot  sell  just  sufficient  to  pay  the 
debts,  &c.  ;  besides,  in  most  cases,  inoiiey  is 
to  be 'raised  to  pay  the  trustees  expenses. 

Where  the  trust  is  for  payment  of  debts 
generally,  a  purchaser  is  not  bound  to  see  to 
the  application  of  the  purchase-money,  although 
he  has  notice  of  the  debts,  as  a  purchaser  can- 
not be  expected  to  see  to  the  due  observance  of 
a  trust  so  unlimited  and  undefined. 

Nor  is  a  purcliaser  bound  to  see  the  money 
applied  where  the  trust  is  for  payment  of  debts 
generally,  and  also  for  payment  of  legltcies, 
because  to  hold  that  he  is  liable  to  see  the  lega- 
cies  paid  would  in  fact  involve  him  in  the  ac- 
count  of  the  debts,  which  must  be  first  paid. 

■■  *  «  .  '  am 

(dj  Sugd.  Vend,  and  Purch.  p.  436,  5  Ediu 
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And  for  the  same  reason  the  purchaser  is 
of  course  not  bound  to  see  that  only  so  much  of 
the  estate  is  sold  as  is  necessary  for  the  pur- 
pose of  the  trust. 

But  although  there  be  no  specification  of  the 
d^bts,  yet  a  purchaser,  it  is  said,  ftiust  see  to  the 
application  of  the  money  where  there  has  been  a 
decree,  as  that  reduces  it  to  as  much  certainty  as 
a  schedule  of  the  debts ;  in  such  cases^  therefore, 
the  purchaser  should  not  pay  to  the  trustees, 
but  must  see  to  the  application,  and  take  as- 
signments from  the  creditors,  otherwise  he 
should  apply  to  the  court,  that  the  money  may 
be  placed  in  the  Bank,  and  not  taken  out  with- 
out notice  to  him,  the  reason  of  which  is,  that 
it  is  at  his  peril.  It  is  now,  however,  the  pre- 
vailing opinion,  that  the  purchaser  is  riot,  in 
such  a  calse,  bound  to  see  to  the  application  of 
the  money.  The  Court  takes  on  itself  the  ap- 
plication of  the  money. 

It  is  the  general  opinion  of  the  Profession, 
that  where  the  time  of  sale  is  arrived,  and  the 
persons  entitled  to  the  money  are  infants,  or 
unborn,  the  purchaser  is  not  bound  to  see  to 
the  application  of  the  money,  because  he  will 
otherwise  be  implicated  in  a  trust,  which,  in 
some  cases,  might  be  of  long  duration. 

But  if  an  estate  is  charged  with  a  sum  of 
money  for  an  infant,  payable  at  his  majority, 
and  there  is  no  direction  to  appropriate  the 
money,  the  purchaser  cannot  safely  complete 
his  purchase,  although  the  money  be  invested 
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in  the  funds  as  a  security  for  the  payment  of 
the  legacy  to  the  infant  when  he  shall  become 
entitled  ;  for,  if  in  the  event  the  funds  should 
turn  out  deficient  for  payment  of  the  infant's 
legacy,  he  must  still  have  recourse  to  the  estate 
for  the  deficiency  ;  and  it  should  seem,  that 
even  a  court  of  equity  cannot  in  a  case  of  this 
nature  bind  the  right  of  an  infant. 

It  appears  to  be  thought  by  the  Profession, 
that,  although  the  trusts  are  defined,  yet  that 
payment  to  the  trustees  is  sufficient  wherever 
the  money  is  not  merely  to  be'^paid  over  to  third 
persons,  but  is  to  be  applied  upon  trusts,  which 
require,  time  and  discretion,  as  where  the  trust 
is  to  lay  out  the  money  in  the  purchase  of 
estates.   [See  the  additions  in  the  5th  Erdition.J 

So,  when  the  trust  is  to  lay  out  the  money 
in  the  funds,  &c.  upon  trusts,  if  the  purchaser 
see  It  invested  according  to  the  trusts,  and  pro- 
cure the  ti:ustees  to  execute  a  declaration  of 
trust,  he  is,  in  practice,  considered  as  discharged 
from  the  obligation  of  seeing  to  the  further  appli- 
cation of  the  money.  [See  comment  in  5thEdit.] 

The  same  rules  respecting  the  liability  to  see 
to  the  application  of  the  purchase-money  ap- 
pear to  apply,  whether  the  estate  be  devised, 
or  conveyed  to  trustees  to  sell  for  payment  of 
debts,  &c.  or  whether  it  be  only  charged  with 
the  debts,  although  a  difference  of  opinion  has 
prevailed  in  the  Profession  on  this  point. 

Where  lands  are  charged  with  the  payment 
of  annuities,  those  lands  will  be  liable,  in  the 
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hands  of  a  purchaser,  because  it  was  the  very- 
purpose  of  making  the  lands  a  fund  for  that 
payment,  that  it  should  be  a  constant  and  sub- 
sisting fund. 

So,  where  an  estate  is  devised,  subject  to 
existmg  charges,  the  purchaser,  must  of  course, 
see  the  charges  duly  paid. 

The  next  point  which  is  stated,  is,  and  it  is 
a  point,  by  a  recent  decision  t)f  the  Master  of 
the  Rolls,  that  a  purchaser  is  in  no  case  bound 
to  see  to  the  application  of  purchase-money 
when  there  is  a  hand  appointed  to  receive  the 
money ;  for  the  trustees,  having  the  power  to 
sell,  must  have  the  power  incident  to  the  cha- 
racter, viz.  to  give  a  discharge  (d). 

Where  the  trust  is  to  raise  so  much  money 
as  the  personal  estate  shall  prove  deficient  in 
paying  the  debts,  or  debts  and  legacies,  it 
seems  formerly  to  have  been  doubted,  whether 
the  purchaser  was  not  bound  to  ascertain  the 
deficiency.  Mr.  Fearne  thought  a  purchaser 
was  bound  to  do  so  ;  but  the  opinion  of  the 
Profession  is  certainlv  otherwise.  Indeed, '  a 
direction  that  the  personal  estate  shall  be  first 
applied,  only  expresses  the  rule  of  equity, 
where,  as  in  a  case  of  this  nature,  no  intention 
appears  to  exonerate^  the  personalty  from  the 
payment  of  the  debts;  and  therefore  such  a 
direction  cannot  be  deemed  material. 

Where  a  mere  power  is  given  to  trustees  to 
sell,  for  the  purpose  of  raising  as  much  money 

(dj  See  the  alteratioiiB  in  the  5tb  Edit.  444. 
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as  the  personal  estate  shall  prove  deficient  in 
paying  the  debts,  or  debts  and  legacies,  it  seems 
that  unless  the  personal  estate  be  actually  defi- 
cient the  power  does  not  arise,  and  consequently 
cannot  be  duly  executed.    [See  Comment.] 

Where  the  purchaser  is  bound  to  see  the 
money  applied  according  to  the  trust,  and  the 
trust  is  for  payment  of  debts  or  legacies,  he  must 
see  the  money  actually  paid  to  the  creditors  or 
legatees. 

If  the  names  of  the  trustees  be  inserted  in 
the  usual  clause,  that  the  receipts  of  the  trus- 
tees shall  be  discharges,  every  trustee  who  has 
accepted  the  trust  nnist  join  in  the  receipt  for 
the  purchase-pioney,  although  he  may  have  re- 
leased the  estate  to  the  other  trustees ;  because, 
notwithstanding  that  he  release  the  legal  estate  to 
his  co-trustees,  he  cannot  delegate  the  personal 
trust  and  confidence  reposed  in  him,  for  the 
rule  is  delegatus  nonj)otest  delegare. 

But  as  one  roan  cannot  impose  a  trust  on 
another  man  against  his  consent,  a  trustee  who 
has  refused  to  accept  the  trust,  and  actually 
renounced,  need  not  join  in  any  receipts;  in  such 
case  the  receipts  of  the  other  trustees  will  be 
sufficient  discharges ;  upon  this  point  however 
a  difierence  of  opinion  appears  to  prevail  in  the 
Profession . 

Where  an  estate  is  devised,  or  conveyed  to 
trustees  to  sell  for  payment  of  debts,  generally, 
without  a  clause  that  their  receipts  shall  be  dis- 
chargesi  and  they  convey  to  a  third  person  for 
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the  purposee  of  the  trust,  sales  made  by  him 
are  as  effectual  as  sales  made  by  the  trustees 
themselves,  and  his  receipt  is  equally  a  dis- 
charge to  a  purchaser,  because  in  such  case  the 
receipt  is  effectual  by  reason  of  the  trust  itself, 
and  not  owing  to  any  personal  confidence  given 
by  the  author  of  the  trust,  or  to  any  express 
declaration  by  him  for  that  purpose. 

The  rules  in  reference  to  chattels  re^l  are 

stated  to  be,  that  a  purchaser  of  personalty  shall 

in  no  case  be  bound  to  see  to  the  application  of 

the  purchase-money,  where  he  purchases  bond 

JidCs  and  without  notice  that  there  are  no  debts. 

This  doctrine  has  been  carried  so  far,  that 
a  sale  in  satisfaction  of  a  private  debt  of  an  exe- 
cutor has  been  holden  good ;  but  Mr.  Sitgden 
adds,  *  it  seems  clear  therefore,  that  an  executor 
cannot  now  dispose  of  his  testator's  property  as 
a  security,  or  in  payment  for,  or  satisfaction  pf, 
his  own  debts. 

*  If  the  executor  sell  at  an  under  value,  or  ,to 
one  who  has  notice  that  there  are  no  debts,  or 
that  all  the  debts  are  paid;  or  if  there  be  any 
express  or  implied  fraud  or  collusion  between 
the  executor  and  purchaser,  the  sale  cannot  be 
supported. 

*  But  if  the  legatee  permit  a  long  time  to  elapse 
without  asserting  his  claim,  and  there  are  se- 
veral mesne  purchasers,  equity  will  not  set  aside 
the  sale,  although  there  are  suspicious  circum- 
stances of  fraud. 

*  And  although  the  legatee  has  only  a  contin- 
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gent  interest,  yet  that  will  be  no  excuse  for 
delay,  because  he  has  such  an  interest  as  will 
entitle  him  to  know  what  debts  the  testator 
owed,  and  what  part  of  his  estate  has  been  ap- 
pHed  to  the  payment  of  them. 

'  Of  course  this  Question  cannot  arise  where 
the  specific  legatee  of  the  chattel  is  also  exe- 
cutor/  , 

These  passages  are  extracted  from  Mr.  Sag- 
den's  work;  on  the  one  hand,  to  keep  up  the  link 
of  connection,  and  on  the  other  hand,  as  the  best 
mode,  by  an  uniformity  of  language,  of  bringing 
the  practice  and  decisions  to  standard  rules. 


It  was  deemed  expedient  to  take  this  detailed 
view  of  the  subject,  because  it  is  in  vain  to  have 
a  good  title  at  law  merely  as  a  trustee  for  another 
person,  when  the  intention  is  to  acquire  the  bene- 
ficial ownership;  and  because  the  question,  whe- 
ther a  trustee  is,  singly  and  alone,  competent  to 
make  a  good  title,  determines  the  point,  whether 
the  title  has  been  perfected  by  assurances  which 
have  taken  place,  and  by  all  persons  whose  con- 
currence was  necessary  to  complete  the  ownership 
of  the  person  whose  title  is  under  consideration. 
Although  the  rules  propounded  by  Mr.  Sugden 
on  this  important  point  are  extracted,  the 
student  is  recommended  to  examine  the  other 
books  which  treat  on  the  same  subject.  Mr. 
Sutler's  observations,  though  very  succinct, 
are  extremely  neat,  and  correct.  The  best 
mode  of  viewing  the  subject  is  to  consider  the 
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general  rule  to  be,  that  the  purchaser  is  bound 
to  see  to  the  application  of  his  money ;  and 
afterwards  to  collect  the  exceptions  of  which  this 
rule  admits. 

But,  although  equitable  estates  confer  the 
like  interest  in  point  of  ownership  as  legal  es- 
tates, yet  all  the  rules  of  law  which  concern 
legal  estates  do  not  necessarily  apply  to  equitable 
estates  ;  for  instance,  legal  estates  cannot  pass 
withoutlivery  of  seisin,  enrolment,  or  some  other 
corresponding  ceremony ;  while  trust-estates  may 
pass  by  any  instrument  importing  to  be  a  grant; 
for  those  solemnities  respecting  conveyances  of 
the  legal  estate,  which  flow  from  the  rules  of 
tenure,  and  the  legal  mode  of  trial,  coram  pari- 
bus curicdy  do  not  extend  to  the  conveyance  of 
equitable  estates ;  since,  as  to  them,  the  con- 
tract, and  not  the  form  of  the  conveyance,  is  • 
the  essential  point.  On  this  subject,  the  rules 
propounded  by  Lord  Alvanley,  were  (ej  "  equi- 
table estates  are  to  be  held  perfectly  distinct, 
and  separate  from  the  legal  estate  ;  they  are  to 
be  enjoyed  in  the  same  condition ;  entitled  to 
the  same  benefits  of  ownership ;  disposable,  de- 
visable, and  barrable,  exactly  as  if  they  were 
executed  in  the  party  ;  and  the  persons  having 
them  may,  without  the  intervention  of  the  trus- 
tees, or  the  possibility  of  their  preventing  them 
from  exercising  their  ownership,  act  as  if  no 
trustees  existed ;  and  a  court  of  equity  will  give 
validity  to  the  acts  of  the  cestui  que  trusts/* 

♦  rO  3  Vec.  127. 
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And  legal  and  equitable  estates  cannot  subsist  in 
the  same  person,  precisely  for  the  same  extent 
of  interest ;  for  the  equitable  estate  will  be  ab* 
sorbed  in  the  legal  estate ;  more  correctly  speak- 
ing, it  will  no  longer  exist ;  for  a  man  cannot 
be  a  trustee  for  himself;  nor  can  one  class  of 
heirs  be  trustees  for  another  class  of  heirs,  when 
the  several  classes  of  heirs  derive  their  claim 
from  the  same  ancestor ;  for  the  legal  estate, 
after  it  has  absorbed  the  equitable  estate,  will 
govern  the  title.  Goodright  v.  JVelky  Dougl. 769- 
3  Ves.  339.     Doe  v.  Potty  Dougl.  721. 

Formerly  it  was  supposed  that  entails  of  the 
equitable  estate  might  be  barred  without  fine 
or  recovery.  That  notion  is  now  exploded: 
there  must  be  the  like  assurance  to  bar  the 
equitable  entail,  as  if  the  entail  was  of  the  legal 
estate :  and  although  the  same  person  has  the 
legal  estate  in  fee,  and  an  equitable  estate-tail, 
a  fine  must  be  levied,  or,  according  to  circum- 
stances, a  recovery  be  suffered,  to  complete  the 
title  under  the  entail. 

One  of  the  peculiarities  of  equitable  estates 
is,  that  a  married  woman  may  enjoy  an  interest 
independent  of  her  husband,  by  way  of  separate 
estate ;  and  may  be  competent  to  dispose  of  her 
interest  as  if  she  were  a  feme  sole. 

This  rule  of  courts  of  equity  flowed  naturally 
from  the  doctrine  of  powers,  which  originated 
with  that  court.  It  is  altogether  inconsistent 
with  the  learning  of  the  common  law.  Cooditt 
V.  Brighamy  1  Bos.  &  Puller  192. 
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These  are  the  leading  points  of  difference 
between  trusts  and  legal  estates,  which  are  to  be 
kept  in  view,  to  enable  the  reader  to  enter  on 
that  more  minute  investigation  which  the  im- 
portance of  the  subject  demands. 

There  are  certain  qualities  peculiar  to  equi- 
table interests,  and  proper  to  be  noticed  in  this 
place : 

1st,  The  owner  of  an  equitable  estate  cannot 
alter  or  vary  the  duration  of  his  interest. 

For  that  reason  a  tenant  for  life  of  an  equit- 
able estate  cannot  devest  the  remainders ;  while 
a  tenant  for  life  of  a  legal  estate  may  devest  the 
remainders  (f). 

Also  a  tenant  in  tail  of  an  equitable  estate 
cannot  discontinue  the  entail,  or  the  remainders 
or  reversions ;  while  tenant  in  tail  of  a  legal 
estate  may  discontinue  the  entail,  and  by  that 
means  convert  the  remainder  or  reversion  into 
a  right  of  action. 

Hence  it  follows,  that  the  equitable  interest 
is  always  devisable  by  the  rightful  owner  (g) 
while  some  legal  interests,  as  rights  or  titles  of 
entry  or  of  action,  are  not  devisable. 

After  an  estate  is  turned  into  a  right  of  entry, 
or  of  action,  the  party  himself,  or  his  heir,  must 
pursue  the  remedy.  A  devisee  can  never  in- 
troduce himself  as  qualified  to  assert  the  title. 


^f)  Goodright  v.  Forrester,  1  Taunt  578. 

Cg)  Cholmondeley  Y.  Clinton,  2  Me ri vale  71 -^^l 
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But  it  is  in  every  day's  experience,  that  a 
devisee  of  a  plaintiff  in  equity  is  introduced  to 
revive,  and  by  a  supplemental  statement,  to 
support  and  prosecute,  the  remedy. 

On  the  same  principles,  the  learning  of  estop- 
pels, in  its  strict  and  technical  sense,  does  not 
apply  to  equitable  estates ;  while  at  law  a  man 
may  be  estopped ;  in  short,  by  an  instrument 
intended  for  the  benefit  of  a  stranger,  be  pre- 
cluded, from  prosecuting  his  title  against  the 
person  who  is  wrongfully  in  possession.  Elquity 
will  never  allow  any  instrument  to  operate  as 
an  estoppel  on  an  equitable  interest,  to  the  pre- 
judice of  the  rightful  owner. 

On  the  other  hand,  although  rights  or  titles 
of  entry,  or  contingent  interests,  or  other  pos- 
sibilities, cannot  be  transferred  by  the  rules  of 
law,'from  the  owner  to  a  stranger;  yet  in  equity, 
contingent  reipainders,  and  other  possibilities, 
and  such  interests  as  partake  of  the  nature  of 
rights  and  titles  of  entry,  may  be  transferred ; 
so  as  to  communicate  the  right,  by  way  of  con- 
tract, to  the  intended  alienee. 

In  some  cases,  however,  and  to  some  extent, 
courts  of  law  and  courts  of  equity,  equally 
adopt  the  principle  on  which  the  learning  of 
estoppel  is  grounded,  and  the  provisions  of  law 
against  champerty^  and  the  purchase  of  disputed 
titles  (ex.  gr.)  :  A  lease  by  an  heir  apparent, 
made  by  indenture,  will  be  good  by  estoppel 
against  the  heir  de  facto;  so  a  lease  by  a  man 
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before  he  b  complete  owner  will  in  equity  be 
sustained  against  him  when  he  has  acquired 
the  ownership,  (g) 

In  some  instances  a  court  of  equity  extends 
its  rules  even  beyond  the  rules  adopted  by 
courts  of  law. 

Thus  a  grant  in  fee  by  an  heir  apparent  by 
deed  will  be  inoperative  at  law^  although  he 
afterwards  become  heir  de  facto j  and  owner  as 
such  (h). 

But  a  court  of  equity  under  similar  circum* 
stances  will  compel  the  heir,  when  owner,  to 
carry  the  contract  implied  from  his  conveyance 
into  specific  performance  (ij. 

Whether  this  equity  be  personal  against 
the  heir,  or  whether  it  runs  with  the  estate,  so 
as  to  be  binding  on  each  successive  heir,  is  a 
point  on  which  the  Profession  are  not  agreed. 
The  only .  decision  which  occurs,  and  bears 
on  the  point,  may  be  found  in  Anstruther's 
Reports  (k). 

The  distinction  between  legal  and  equitable 
ownership  may  be  illustrated  by  the  common 
case  of  a  gift  to  two,  and  the  survivor,  and  the 
heirs  of  the  sur^'ivor.  The  legal  owner  of  the 
contingent  fee  cannot  transfer  his  interest  by  a 
legal  conveyance ;  partly  because  the  interest  is 
contingent,  and  partly  because  the  ultimate  oi* 
precise  owner  is  not  ascertained. 

CgJ  Wright  T*  fVright  2  Yes.  409, 

(h)  Sir  Marmaduke  Wivers  case,  Hob.  451 ;  ftoll.  Abi-.  48ii 
(i)  1  Anstr.  ii,  (k)  Morse  y,  Faulkner,  \  Awt*  11, 

8  Term  Aep.  365. 

VOL.  Ill*  t 
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But  a  like  conveyance  by  an  equitable  owner 
would,  as  against  him  and  his  beir^y  have  the 
same  effect  in  a  court  of  equity  as  if  he  had 
been  the  pwner  of  a  vested  interest. 

In  short,  in  the  contemplation  of  a  court 
of  equity,  the  contract-  is  the  essential  part  of 
every  conveyance;  and  whatever  instrument  will 
amount  to  a  contract,  will,  in  that  court,  and 
generally  speaking,  have  the  lika  effect,  as 
if  there  had  been  a  conveyance ;  and  though 
the  party  was  not  competent  to  make  a  con- 
veyance at  the  date  of  his  deed,  a  subsequent 
acquisition  of  the  ownership  will  feed  and  sup- 
ply the  means  of  giving  validity  to  the  contract. 

A  case  on  a  lease  of  the  late  Duke  of  Bridg- 
water involved  this  learning ;  but  unfortunately 
the  case  was  compromised. 

The  general  rule  in  equity,  as  well  as  at  law, 
is,  that 

Qui  prior  est  tempore,  potior  est  jure  : 
So  that   each  encumbrancer,   or   each  person 
claiming  a  title,  will  be   preferred,  and  have 
priority,  according  to  the  priority  in  date  of  his 
title. 

At  law,  the  order  of  priority  cannot  be  chang- 
ed as  between  different  claimants;  one  man 
may  disturb  the  seisin  of  another  by  eviction, 
disseisin,  &c. ;  but  till  the  statutes  of  limitation, 
or  the  statutes  of  non-claim  shall  have  operated, 
no  change  will  be  made  in  the  order  and  priority 
of  title. 

But  under  the  rule  of  a  court  of  equity, 
which  refuses  to  administer  relief  as   against 
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purchasers  bofid  fide  for  a  valuable  considera* 
tion  without  notice,  the  priority  of  equitable 
titles  may  be  changed,  by  the  diligence  of  one 
of  the  claimants  in  obtaining  the  legal  estate  to 
himself,  or  to  a  trustee  for  the  protection  of  his 
equitable  interest. 

Thus,  suppose  j4,  an  equitable  owner  in  fee,  to 
fnake  several  mortgages;  first  to  Bi  2dly  to  C; 
3dly  to  D ;  and  that  each  of  them  advances  his 
money  without  notice  of  the  security  to  the 
others  of  them.  In  ordinary  cases,  and  at  law, 
each  of  these  encumbrancers  would  be  placed  in 
the  order  of  the  date,  or  priority,  of  his  security. 

But  should  one  of  them,  either  C  or  D,  ob- 
tain a  conveyance  of  the  legal  estate,  to  him- 
self or  to  a  trustee,  even  after  notice  of  the 
prior  encumbrance,  he  would  have  a  protection 
against  such  prior  encumbrance,  and  a  con- 
sequent priority. 

This  doctrine  extends  to  marriage  articles, 
.eiq[tfitlble  settlements,  &c.  and  to  all  other  equi- 
table transactions  in  which  the  possession  is  not 
changed,  so  as  to  be  constructive  notice  of  the 

eqtfity. 

This  subject  opens  a  wide  field  for  discussion 
on  the  effect  of  actual  and  constructive  notice ; 
and  on  the  acts  which  shall  or  shall  not  amount 
to  such  notice.  The  cases  are  collected  by 
Mr.  Powell^  in  his  treatise  on  mortgages  ;  and 
the  material  points  will  be  found  in  Mr. Butlers 
very  valuable  notes  on  trusts,  in  Co.  Litt.  and 

T  2 
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in  Mr.  Sugden^s  book  on  vendors  and  Pur* 

chasers. 

The  rules  most  deserving  of  notice,  and  for 
that  reason  most  proper  to  be  collected  in  this 

place,  are, 

1st,  The  party  who  would  avail  himself  of 
this  rule  must  be  a  purchaser  bandjide  for 
valuable  consideration,  and  without  notice  at 
the  time  of  taking  his  conveyance  ;  and  also  at 
the  time  of  paying  his  purchase-money. 

2dly,  He  must  obtain  the  control  of  the  legal 
estate,  so  as  to  be  able  to  establish  a  title  at 
law  to  the  possession  ;  or  to  protect  himself  in 
the  possession  ;  but  a  court  of  equity  does  not 
give  him  any  new  title. 

It  merely  refuses  to  interpose,  by  its  extraor- 
dinary jurisdiction,  to  take  from  him  the  right 
to  make  the  legal  estate  available  for  his  pro- 
tection. 

Notice,  whether  actual  or  constructive,  be- 
fore the  equity  was  complete,  involves  the  par- 
ty's conscience ;  and  precludes  him  from  the 
right  to  the  protection  of  a  court  of  equity. 

On  the  contrary,  having  taken  the  property 
subject  to  its  prior  encumbrances,  he  will  not 
be  allowed  to  defeat  them ;  but  when  he  ob- 
tains the  legal  estate,  he  will  be  a  trustee  of 
that  estate,  for  the  benefit  of  the  prior  encum- 
1)rancers,  in  the  same  manner  as  the  former 
trustee  would  have  held  the  legal  estate. 

The  possibility  of  changing  the  priority  of 


DUTY  OF  THE  CONVEYANCER.         277 

equitable  titles  is  the  ground  on  which  pur- 
chasers and  mortgagees  are  advised  to  be  so 
sedulously  anxious,  as  they  generally  are,  to  ob- 
tain the  conveyance  of  al]  outstanding  legal 
estates. 

It  is  on  this  ground  also,  that  courts  of 
equity  will  not,  without  a  special  contract,  con- 
sider any  title  marketable,  unless  the  legal  estate 
can  be  placed  under  the  power,  and  within  the 
control  of  the  purchaser. 

And  hence  also  the  use  and  the  occasion  of 
urging  the  necessity  of  obtaining  an  assignment 
of  all  outstanding  terms  attendant  on  the  inhe- 
ritance ;  and  more  especially  of  those  terms 
which  confer  the  legal  title  to  the  possession, 
a^nd,  as  a  consequence,  enable  a  purchaser  to 
defend  himself  from  eviction,  and  a  mortgagee 
to  obtain  the  possession  by  ejectment  whenever 
he  pleases* 

At  a  period  not  very  distant,  it  was  a  prac- 
tice to  leave  terms  outstanding  in  the  former 
trustees  thereof;  and  to  be  satisfied  either  with 
an  express  declaration,  that  the  terms  should  be 
attendant  on  the  inheritance,  or  on  the  con- 
structive declaration,  arising  from  the  change  of 
title  to  the  inheritance,  by  each  successive  con- 
veyance. 

A  practice  mote  pregnant  with  mischiefnever 
was  adopted. 

Under  these  circumstances,  the  term  may 
become  a  weapon  against  the  tide,  instead  of 

tS 
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being  (as  it  will  be  under  an  actual  assignment) 
a  shield  for  its  defence. 

j^psides,  it  is  now  settled,  by  MaundrellVf 
Maundrell  (l)^  tnat  a  woman  entitled  to 
dower  shall  not  be  prejudiced  in  her  rights  to 
recover  dower,  or  the  benefit  of  dower,  by  r^- 
son  of  an  attendant  term,  unless  the  term  be, 
in  the  lifetime  of  her  husband^  assigned. in  trust 
for  the  purchaser^  and  to  attend  the  inheritftnce, 
or  the  benefit  of  the  term  is  given  tp  hin[x  bjy 

declaration  (rn). 

Sdly,  That  all  the  particular  estates  are  de- 
termined, or,  that,  they  can  be  conveyed  to  the 
purchaser^  or  for  his  benefit. 

When  a  man  purchases  the  fee-simple  in  pos- 
session^ it  is  essential  to  him  to  have  it  ascer- 
tained  that  all  the  prior  particular  estates  (if. 
any)  are  determined  :  Or  when  he  purchases  a 
reversion  or  remainder,  subject  to  prior  par- 
ticular estates,  then  the  point  of  which  he  is  to 
be  satisfied  is,  that  there  are  not  any.  prior  par- 
ticular estates  except  thpse  which  are  specified, 
in  the  contract  as  existing,  and  to  have  con- 
tmuance  as  agamst  him  ;  and  except,  those 
whose  owners  are  wilhng  to  join  in  completing 
the  title  in  the  purchaser. 

Among  those  particular  estates  should  be 
classed,  not  only  estates  for  life  and  in  tail, 
created  by  grant,  but  estates  by  thi^  courtesy 

(I)  Radnor  y.  Fandi^dem;^,  lo  Ves.  246. 

(m)  SJicu).  Par.  Cas.  69.      Hill  v.  Adams,  a  Aih  908. 
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of  England,  estates  or  titles  in  right  of  dower, 
or  freebench,  and  also  interests  ^hich  were  to 
arise  by  executory  devise,  and  which  are  ca- 
pable of  effect  by  that  devise;  also  estaties 
which  existed  subject  to  an  executory  de- 
vise, which  is  the  alleged  foundation  of  the  titled 
and  is  mistakerily  supposed  to  have  defeated 
the  antecedent  gifts. 

With  the  exception  of  those  cases  in  which 
the  fact  is,  by  the  lapse  of  time,  plaiced  beyond 
all  rfeaisbnable  ground  for  doubt,  it  is  fit  that 
the  facts  of  deaths  of  tenants  for  life,  and  of 
tenants  in  tail,  should  be  authenticated  by  cer- 
tificates of  burial ;  and  that  the  failure  of  issue 
should*  be  made  apparent  by  judicial  proceed- 
ings, or  by  the  affidavits  of  persons  nearly  con- 
nected, or  intimately  acquainted  with  the  family • 
The  investigation  should  be  more  or  less  minute, 
and' more  or  less  strict,  according  to  the  cir- 
cumstatices';  atid  every  case  must  be  governed 
by'  its  owti  peculiarity. 

Oefectd  in  titles  most  frequently  arise  for 
want  of  due  caution  on  this  point.  Facts  are 
stated  without  sufficient  evidence  or  authority, 
and  are  relied  on  as  true,  without  examination. 

In.  particular,  recoveries  are  frequently  defec- 
tive for  want  of  the  concurrence  of  the  penson 
in  whom  the  freehold  is  vested,  under  some  par- 
ticular estate,  and  also  for  want  of  tracing  the  tide 
to  the  freehold  through  trustees  and  mortgageesr, 
and  obtaining  their  concurence.  And  sometimes 
atitle  willappear  good  on  the  face  of  an  abstract, 

T  4 
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as  depending  on  a  recovery  suffered  by  a  per* 
son  apparently  tenant  in  tail  in  possession ;  while, 
if  the  facts  were  fully  disclosed,  the  recovery 
must  be  deemed  defective,  as  suffered  -by  a 
tenant  in  tail,  whose  estate  was  subject  to  a 
prior  estate  of  freehold,  not  noticed  in  the  ab-? 
stract ;  or  who  had  parted  with  the  freehold  by 
means  of  a  mortgage,  a  settlement,  or  some 
other  efficient  instrument. 

The  existence  of  the  freehold,  and  the  con- 
sequent defect  of  a  recovery,  may  also  arise 
from  the  insufficiency  of  deeds  prepared,  with 
the  intention  of  surrendering  or  merging  the 
freehold,  but  inoperative  for  this  purpose. 

4thly,  That  no  reversion  or  remainder  re- 
mains in  the  crown,  or  in  any  stranger.  With 
regard  to  the  crown,  there  is  the  peculiarity, — 
1st,  that,  under  the  rules  of  the  common  law 
a  remainder  or  reversion  in  the  crown  cannot 
be  barred^  even  by  the  common  recovery  of  a 
prior  tenant  in  tail.  [Treatise  on  Conveyancings 
\st.  Vol.  Index^  Crown. 1  But  the  estates-tail, 
and  all  estates  prior  to  that  of  the  crown,  may 
be  barrcdt 

2dly,  Tenants  in  tail,  of  the  gift  of  the  crown, 
for  services  performed,  cannot,  while  the  rever- 
sion or  remainder  is  retained  by  the  crown, 
(though  they  may  after  the  crown  aliens  the 
fee,)  bar  the  estate-tail,  or  anv  of  the  estates  in 
reversion  or  remainder  expectant  on  the  estate-^ 
tail,  not  even  remainders  in  strangers* 

In  modern  practice,   an  act  of  parliaipeiit 
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must  be  obtained  for  withdrawing  the  reversion 
or  remainder  from  the  crown,  as  the  means  of 
enabling  such  tenant  in  tail  to  bar  the  entail^  and 
the  remainders  and  reversions  expectant  on  that 
estate. 

With  respect  to  other  persons,  a  recovery 
duly  suffered  by  tenant  in  tail  will  bar  the  en- 
tail, and  all  reversions  and  remainders  expectant 
on  that  estate,  and  all  conditions  and  collateral 
limitations  annexed  to  the  same  estate. 

With  this  exception,  the  rule  is  ntmo  dat  quod 
nan  habet ;  or,  as  it  is  differently  expressed, 
nemo  plus  Juris  in  ahum  transf  err e  potest ^  quam 
ipse  habet ;  or,  cessante  statu  primitivo,  cessat 
atque  derivativus. 

Thus,  if  tenant  for  life  make  a  conveyance  by 
grant,  importing  to  pass  a  fee,  an  estate  for  life, 
and  no  more,  will  pass. 

And  although  there  be  a  feoffment,  or  fine  by 
tenant  fpr  life,  operating  as  a  wrongful  assurance^ 
and  devesting  the  remainder  or  reversion,  yet  a 
right  ortitleof  entry  or  of  action  will  subsist  in  the 
reversioner  or  remainder-man  until  it  be  barred, 
released,  or  discharged ;  and  such  right  or  title 
of  entry  will  be  a  defect  in  the  title  to  the  fee- 
simple;  and  the  owner  of  the  seisin  or  estate 
has  only  a  defeasible  title;  and  not  an  absolute 
and  complete  interest ;  Such  title  will  of  course 
be  defective. 

So  when  tenant  in  tail  discontinues  by  feoff- 
ment or  fine,  witbout  suffering  a  common 
recovery,  he  leaves  a  right  of  action  in  the 
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revernofler  or  remaindep-man' ;  and  when  he 
conveys  by  grant,  or  other  innocent  assurance, 
he  passes  only  a  base  fee  determinable  on  the 
&ilure  of  the  issue  inheritable  to  the  entail ;  and 
an  actual  estate  in  reversion  or  remainder  will  be 
retained  by  the  reversioner  or  remainder-man* 

His*  title,  therefore,  if  propounded  as  a  title 
to  the  fee--simple,  will  be  defective;  at  least 
until  the  reversion  or  remainder  has*  been 
barred. 

So  when  a  persen  has  a  feej  subject  to  an 
executory  devise,  and  he  conveys  bis  estate 
before  it  beoomes  absolute,  the  estate  will  ne- 
cessarily be  subject  to  the  interest  under  the 
executory  devise,  and,  until  that  interest*  be  de- 
feated or' released,  will  be  dfefective. 

The  like  observation  will  readily  be  applied 
to  all  the  other  interests  which  are  conveyed 
by  persons  who  have*  particular^  estates,  or  who 
ha;ve' estates  subject  to  conditional  or  collateral 
determinations;  or  to  titles  of  entry,  or  action, 
by  w^hich  they  may  be' defeated. 

The  most  frequent  instances  of  defects  of 
title  arise  from  the  mistake  of  taking'  convey- 
ances by  fine  instead' of 'recovery,  from  persons 
who  are  mere-  tenants  in  taH  ;  a  mistake  which 
was  more  common  in  the  eighteenth^  century 
than  at  the  present  period. 

And  it  is  to  be  remembered,  that  estates-tail 
Mill  not^  even*  as  against  the  issue,*  be  efftjctually 
aliened^  or  be  barred  by  fines,  unless  such  fines 
be  duly  proclaimed. 
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FiftJiljr,  Thab  there  2txe  not  any  encumbranoea 
outstanding  in  any  other  persona  than  those  by^ 
\^pm  the  title  is  to  be  completed; 

Hor.  when  a  release  or  conveyance  can  be  ob** 
tained  from  the  reapective  encumbrancers  tlmre 
will  be  a,  variation,  only  in  the  form  of  the  oon*. 
veyancO)  and  not  a  defect  in  the  title. 

The  encumbrances  aflfecting  titles^  to  which 
the  attention  of  the  conveyancer  is  most  oom«. 
monly  required  s^re, 

lat,  Condition^.: 

Sdly^  Conditional  limitations. 

S^ly,  Powers : 

4thly9  Mortgages .: 

Sthly^  Grown  debts : 

6thly,  Judgments .: 

7thly9  Statutes.: 

Sfthly,  Recognizam^es : 

pthly^  Decrees : 

IQthly^  Lis  Pendens : 

1  Itbly^  Annuities  a?id  i  Remits : 

12thly,  Debts : 

ISthly,  Legacies^ 

I4thly,  Portions : 

Ifitbly,  Charges : 

l6thly,  Dower.: 

ITthly^  Cuxtesy: 

18thly»  BankrupUies: 

19tbly^  ForfeituMs : 

2QfebIy,  Leases  : 

Aikd.7  lastly^  the  lagaL  estate  whether  out^ 
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standing  in  trustees,  satisfied  mortgagees,  or  the 
trustees  of  attendant  terms. 

1st,  Conditions.— •When  a  man  purchases 
^n  estate  as  absolute,  \vhile  the  same  is  defea- 
sible by  a  condition^  he  ought  to  require  a  re- 
lease or  a  confirmation  from  the  person  for 
whose  benefit  the  condition  is  reserved ;  and 
unless  a  re-lease  of  the  condition  can  be  obtained 
the  title  will  be  defective* 

The  learning  on  conditions  pursued  through 
all  its  minuteness,  is  a  very  important  and  use- 
ful head  of  the  law ;  and  should  be  studied  in 
the  books  which  treat  of  the  subject  at  length. 
The  general  operation  of  a  condition  is  to  defeat 
an  estate.  In  this  particular  it  is  distinguish- 
able from  conditional  limitations. 

2dly,  Conditional  Limitations. — Limitations 
of  this  description  partake  partly  of  the  nature  of 
conditions,  and  partly  of  the  nature  of  limitations. 

They  are  of  the  nature  of  conditions  so  far 
as  they  are  to  defeat  the  prior  estate;  and  they 
partake  of  the  quality  of  limitations  so  far  as 
they  are  to  give  an  estate  on  the  event  which 
is  expressed. 

No  part  of  the  learning  proper  to  conditions 
is  applicable  to  these  interests. 

The  limitations  themselves  are  peculiar  to  as- 
surances under  the  doctrine  of  uses,  and  to  wills. 

Under  a  conveyance  at  the  common  law,  no 
one,  except  the  grantor  or  his  heirs,  or,  as  to 
chattel  interests,  executors  or  administrators, 
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could  take  advantage  of  a  condition ;  nor,  at  the 
common  law,  can  a  fee  be  limited  after,  and 
dependent  on  a  fee,  or  so  as  to  abridge  or  defeat 
the  fee  (n). 

And  to  limit  a  remainder  after  and  dependent 
on  a  particular  estate  to  which  a  condition  is 
annexed,  is  to  discharge  the  condition  (o). 

It  has  been  said,  this  rule  does  not  hold  in 
wills,  since  the  heir  may  have  the  advantage  of 
the  cesser  of  the  particular  estate  by  the  ope- 
ration of  the  condition.  But  that  doctrine  is 
questionable,  at  least,  and,  it  is  believed,  against 
principle. 

When  a  title  depends  for  effect  on  a  con- 
ditional limitation,  and  in  all  other  cases  in 
which  the  title  arises  from  the  performance 
or  happening  of  a  contingency,  care  must  be 
taken  that  the  contingency  has  happened  in 
the  sense,  and  according  to  the  true  construe- 
tion,  of  the  words  of  contingency.  Or  if  the  title 
be  rested  on  the  ground,  that  the  estate  has  be-^ 
come  absolute,  and  that  the  conditional  limita- 
tion has  failed  of  effect,  the  purchaser  must  re-* 
quire  the  evidence  by  which  the  title  is  to  be  sup- 
ported, and  minutely  investigate  the  grounds  of 
law  and  fact,  on  which  such  conclusion  is  formed. 

The  like  observation  may  be  extended  to 
estates  become  absolute  by  the  discharge,  or  by 
the  performance,  of  a  condition,  and  to  estates 
commencing  by  6xecutory  devise,  or  shifting 

(n)  Butler's  Feame  373.  Essay  on  Estates,  Ch.  fee. 
(o)  Dr.  Butf%  case,  10  Rep.  41  b. 
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beneficial  ownership,  is  to  obtain  a  discharge 
for  the  money,  from  all  persons  interested 
in  the  money,  and  whose  concurrence  is  re^ 
quisite  by  the  rules  of  law,  or  of  equity. 

The  second  point,  and  that  which  is  equally 
essential  to  the  deduction  of  the  title  as  market- 
ble,  is  to  obtain  a  conveyance  of  the  legal  estate 
from  the  persons  in  whom  it  may  be  vested. 

When  the  mortgage  is  in  fee,  the  right  to  the 
money  will,  in  the  event  of  the  death  of  the 
mortgagee,  devolve  to  his  personal  representa- 
tives, and  discharges  must  be  obtained  from 
them ;  while  the  legal  estate  will  descend  to 
the  heir  at  law,  or  pass  to  the  devisee,  if  any  : 
and  a  conveyance  must  be  obtained  from  such 

heir  or  devisee* 

And  it  sometimes,  and  not  unfrequently,  is 

difficult  to  form  a  conclusive  opinion,  whether 

the  legal  estate  has  descended  to  the  heir,  or  has 

passed  to  a  devisee  by  means  of  general  words. 

And  it  is  often  necessary  to  apply  to  the  court 
of  chancery  to  enable  the  infant  heir  or  devisee 
to  join  in  a  conveyance  of  the  legal  estate^ 
[  1  vol.  p.  318.]  The  cases  on  mortgages  are  so 
fully  coUectedl  Jiy  Mr.  Powell^  and  the  subject 
so  amply  discussed  bji  Mr.  Butler^  and  by  other 
eminent  writers,  that  the  student  may  easily 
obtain  all  the  necessary  and  useful  information 
on  this  copious  and  interesting  subject, 

Ip  modern  practice,  mortgages  have»  in  a 
great  degree,  given  place  to  conveyances  in  trust 
for  sale.    No  doubt  is  no>v  entertwied  of  the 
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competency  of  the  trustees  for  sale  to  confer  a 
good  title  to  a  purchaser,  as  far  as  the  right  to 
sell  is  communicated  to  them,  by  the  trust-deed, 
discharged  from  all  equity  of  redemption  by  the 
person  to  whom  the  money  is  lent,  and  his 
representatives.  The  case  of  Croft  v.  Powelly  in 
Com.  Rep.  p.  603,  is  sometimes  urged  as  an  au- 
thority for  a  contrary  conclusion :  but  that  case 
depends  on  its  own  particular  circumstances ; 
and  does  not  establish  a  general  principle. 

This  point  is  now  settled  in  favour  of  the  title 
under  such  trust  for  sale  (aj. 

In  ordinary  cases  a  mortgagor  cannot  make  a 
good  title,  without  the  concurrence  of  the  mort- 
gagee ;  nor  can  the  mortgagee  make  a  good 
title  as  against  the.  mortgagor,  while  he  retains 
the  equity  of  redemption. 

In  a  court  of  equity,  great  regard  is  paid  to 
the  equity  of  redemption. 

It  is  considered  a^  an  equitable  estate.  It  is 
devisable ;  alienable  by  deed.  When  real  estate, 
it  is  descendible  to  heirs^  and  may  be  entailed ; 
and  when  a  chattel,  it  devolves  to  the  personal 
representatives. 

It  affords  a  fight  to  a  husband  (b)  to 
be  tenant  by  the  curtesy  under  the  seisin  of 
his  wife ;  but  no  dower  can  attach  on  a  mere 
seisin  of  an  equity  of  redemption  (cj  ;  this  is 
one  of  the  many  anomalies  in  the  law. 

faj  Ccrder  y.  Morgan^  18  Ves.  344.  Clay  y..  MarpCf  18  Vc«. 
346.  note. 

(b)  Cashomef.Ihglu^  lAtk.6od. 

(c)  Dixon  V.  Sir  Geo.  SawOe^  1  Bro.  Ch.  Cas.  3a6.  2  Pow. 
Mortgage,  (4th  Ed)  718. 

VOL.  III.  tf 
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As  coDveyaixces  will  affect  the  title  to  an 
equity  of  redemption  ;  so  it  is  understood  that 
judgments  by  a  mortgagor,  after  a  mortgage  in 
fee,  Mrill  create  an  equitable  lien  affecting  the 
equity  of  redem^ption  ;  giving  such  mortgagees 
a  right  of  redemption,  and  also  rendering  it 
necessary  that  the  creditors  under  such  judg- 
ments, should  be  parties  to  bills  of  foreclosure : 
and  consequently  it  is  incumbent  on  a  pur- 
chaser or  mortgagee  to  have  these  judgments 
treated  as  encumbrances,  and  discharged  (dj. 

5thly,  Crown  Debts. — This  is,  in  modem 
practice,  a  very  important  subject.  Under  the 
common  law,  it  is  by  the  prerogative  of  the 
Crown  (e)j  that  an  execution  may  be  sued 
against  the  lands  and  tenements  which  the  sub- 
ject has  at  the  time  when  he  appears  by  record 
to  be  indebted,  either  originally  or  derivatively, 
to  the  Crown;  ard  it  is,  according  to  political 
notions,  (are  they  not,  in  the  present  state  of  the 
revenue  of  the  government,  mistaken  notions?) 
for  the  benefit  of  the  public,  that  the  execution 
of  the  Crown  for  its  debt  should  be  preferred 
to  the  execution  of  the  subject. 

In  the  case  of  King  v.  Smith  (f)  it  was  de- 
cided that  a  purchaser  of  land  for  a  valuable 
consideration  without  notice,  and  without  fraud 
or  covin,  from  a  debtor  of  the  Crown  by  simple 
contract,  is  not  liable,  in  respect  of  the  lands  he 
has  purchased,  to  the  debt  due   to  the  Crown. 

(d)  Powell  on  Mortgage,  360 ;  infra  on  judgments. 

(e)  Hardr.  488,  495.  1  x  Rep.  92. 
(fj  1  Wightwick's  Rep.  34. 
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This  case  establishes,  against  crude  and 
fluctuating  opinions^  adopted  without  due 
consideration^  the  point,  that  a  simple  contract 
debt  is  not  such  a  lien  or  charge  on  the  estate 
of  the  King's  debtor,  as  shall  bind  the  lands  of 
the  debtor  in  the  hands  of  his  assignee  for  a 
valuable  consideration,  without  notice  and  with- 
out fraud  ;  the  debt  not  having  been  recorded 
tin  after  the  conveyance. 

These  are  the  qualifications  annexed  to  the 
proposition  to  be  found  in  the  case  of  King 
V.  Smith  J  but  it  should  seem  most  probable 
that  Qptice,  or  the  absence  of  notice,  is  irre- 
levant to  the  question  ;  and  that  fraud  is  mar 
terial  only  on  the  general  principle  that  it 
vitiates  every  transaction  which  has  this  taint. 

It  seems  to  have  been  admitted  (g)  that  a 
debt  due  from  a  public  collector ^  as  the  collector 
of  the  tolls  of  a  ferry,  belonging  to  the  Crown, 
is  a  lien  on  the  land  of  which  he  is  seised,  while 
he  is  a  debtor  to  the  Crown. 

A  circumstance  however  to  be  noticed  is 
that  the  case  arose  by  the  King's  commission. 

A  distinction  is  also  adverted  to,  as  arising 
from  the  circumstance,  whether  the  debtor 
be  or  be  not  an  officer  of  the  Crozm ;  for  it  is 
assumed  in  the  case  of  King  v.  Smithy  or  at 
least  not  controverted,  that  the  lands  of  such 
officer  will  be  liable  in  the  hands  of  the  pur- 
chaser, for  a  simple  contract  debt  due  from  a 

IgJ  Wightwick's  Rep.  37. 
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person,  by  virtue  of  his  office  ;  at  least  when  he 
is  a  receiver  and  accountant. 

This  qualification  seems  necessary  ;  for  in  the 
case  of  Ki7ig  v.  Smithy  Colonel  Loft,  from  whom 
the  debt  was  due,  received  the  money  for  the  pur- 
pose of  raising  a  regiment,  but  he  was  not  a  re-- 
ceiver  accountant  within  the  meaning  of  the  cases. 

Besides,  it  is  far  from  being  clear,  that  an 
officer,  as  such,  does,  by  virtue  of  his  office,  un- 
less it  be  an  office  within  the  statute  of  the  13th 
Eliz.  c.  4,  create  by  his  debt  to  the  Crown  an 
instanter  lien  on  his  land. 

Another  class  of  cases  admits,  that  lands  pur- 
chased with  the  King's  money  may  be  followed 
into  the  hands  of  a  purchaser ;  but,  in  all  pro- 
bability, fraud  was  an  ingredient  in  the  cases 
of  this  class ;  or  rather  the  fs^ct  was  found  by 
record  ;  and  then  the  record  created  the  lien, 
or  the  purchaser  had  at  the  time  of  his  purchase 
notice  of  the  lien;  or  the  relief  is  on  the  ground 
that  th^  purchaser  is  a  trustee  for  the  Crown* 

It  is  difficult,  at  present,  to  define  the  precise 
nature  and  extent  of  the  remedy  of  the  Crown, 
for  debts  due  merely  by  simple  contract^  and 
of  which  there  is  not  any  record ;  but  for  debts 
due  from  persons  being  receivers  and  accountants, 
and  falling  within  the  provisions  of  the  statute 
of  IS  Eliz.  c.  4,  the  law  is  rendered  more  definite 
by  the  provisions  of  several  acts  of  parliament. 

The  qualifications  in  King  v.  Smith  were, 
it  is  apprehended,  introduced,  not  for  the 
purpose   of  propounding  a   rule  ;  but  that  the 


DUTY    OF   THE  CONVEYANCER.       293 

reasoning  in  the  decision  might  not  be  carried 
beyond  the  circumstances  of  the  case ;  a  qase 
which  admitted  of  these  qualifications. 

The  acts  of  parliament  relating  to  the  King's 
debt  are  (as  to  the  parts  material  to  the  subject 
now  under  consideration)  the  following  : 

By  9  Hen.  3,  c.  8,  the  king,  nor  his  bailiffs, 
shall  not  levy  any  debts  upon  lands  or  rents, 
so  long  as  the  debtor  hath  goods  or  chattels  to 
satisfy;  neither  shall  the  pledges  be  distrained 
so  long  as  the  principal  is  sufficient ;  but  if  he 
fail,  then  shall  the  pledges  answer  the  debt, 
ho\(rbeit  they  shall  have  the  debtor's  lands  and 
rents  until  they  be  satisfied,  unless  he  can  acquit 
himself  against  the  pledges. 

By  9  Hen.  3,  c.  18,  the  king's  debtors  dying, 
the  king  shall  be  served  before  the  executor. 

By  Stat.  West.  1,  3  Ed.  1,  c.  19,  it  is  enacted, 
that  the  sheriff*  having  received  the  king's  debt, 
upon  his  next  account  shall  discharge  the  debtor 
thereof,  on  pain  to  forfeit  three  times  so  much  to 
the  debtor ;  and  to  make  fine  at  the  king's  will. 

The  sheriff*  and  his  heirs  shall  answer  all 
monies  that  they  whom  he  employed  do  re- 
ceive ;  and  if  any  other  that  is  answerable  to 
the  Exchequer  by  his  own  hands  do  so,  he  shall 
render  thrice  so  much  to  the  plaintiff*,  and  make 
fine  as  before.  Upon  payment  of  the  king's 
debt,  the  sheriff*  shall  give  a  tally  to  the  debtor, 
and  the  process  for  levying  the  same  shall  be 
showed  him  upon  demand,  without  fee,  on  pain 
to  be  grievously  punished. 

u  3 


294  ON  titles: 

By  28  Ed,  1,  c.  12,  beasts  of  the  plough 
shall  not  be  distrained  for  the  king's  debts  so 
long  as  others  may  be  found,  upon  such  pain 
as  is  elsewhere  ordained  by  statute,  viz.  by  the 
statute  de  districtione  sc€u:cariij  52  Hen.  8.  c.  1. 

The  great  distresses  shall  not  be  taken  for 
his  debts,  nor  driven  too  far ;  and  if  the  debtor 
can  find  convenient  surety,  the  distress  shall 
in  the  mean  time  be  released,  and  he  that  does 
otherwise  shall  be  grievously  punished. 

The  25th  Ed.  3,  stat.  5,  c.  19,  enables  a 
common  person  to  sue  a  debtor  of  his  (who  is 
likewise  indebted  to  the  king)  to  judgment,  but 
he  cannot  proceed  to  execution  unless  the 
plaintiff  gives  security  to  pay  the  king's  debt 
first,  and  then  he  may  take  execution  for  his 
own  and  the  king's  debt  too. 

The  33d  Hen.  8,  c.  39,  §  2,  enacts,  That  all 
obligations  and  specialties  concerning  the  king 
and  his  heirs,  or  made  to  his  or  their  use,  shall 
be  made  to  his  highness,  and  to  his  heirsk,  kings, 
in  his  or  their  name  or  names,  by  these  words, 
domino  regi,  and  to  no  other  person  to  his  use, 
and  to  be  paid  to  his  highness  by  these  words, 
solvend'  eidem  domino  regi  harect  vel  executori^ 
bus  suiSf  with  other  words  used  in  common 
obligations,  which  obligations  and  specialties 
shall  be  in  the  nature  of  a  statute-staple  (hj . 

^y  §  3,  all  such  obligations  (the  debt  not 
being  paid,)  shall  come,  remain,  and  be  to  the 
heirs  or  executors  of  the  king,  as  he  shall  as- 

(hJ  See  infhu— Statutes,  &c. 
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sign  or  appoint;  and  if  any  person  take  any 
obligation  tQ  the  use  of  the  king  or  his  heirs, 
otherwise  than  as  aforesaid,  he  shall  sufier  im- 
prisonment, as  shall  be  adjudged  by  the  king 
or  his  hoaourable  council. 

By  §  6  costs  and  damages  are  given  to  the 
king;  and 

Sect.  7  directs  debts  to  be  sued  for  in  proper 
courts. 

Sect.  13.  And  every  of  the  said  courts  are 
empowered  to  set  such  fines,  penalties  and 
amercements,  upon  parties,  sheriffs  officers^ 
and  other  persons,  for  their  defaults,  contempts, 
negligences,  or  misdemeanors,  as  to  the  said 
respective  courts  shall  seem  expedient ;  and  all 
trials  in  the  said  several  courts  shall  be  by  due 
examination  of  witnesses,  writings,  proofs,  or 
such  other  ways  as  by  the  said  several  courts 
shall  bet/thought  expedient. 

Sect.  25.  And  in  all  actions  and  suits  in 
any  of  the  courts  aforesaid,  for  any  debt  due 
to  the  king,  by  reason  of  any  attainder,  out* 
lawry,  forfeiture,  gift  of  the  party,  or  by  any 
other  collateral  ways  or  means,  it  shall  be  suf- 
ficient in  law  to  show  and  allege  generally,  that 
the  party  to  whom  the  said  debt  did  belong, 
such  a  year  and  day,  did  give  the  same  to  the 
king,  or  was  attainted,  outlawed,  &c.  whereby 
the  said  debt  did  accrue  to  the  king,  and  that  the 
said  matter,  &c.  so  alleged,  without  showing  the 
circumstances,  shall  be  of  as  good  force  and 
eflFect  in  the  law,  &c.  as  if  the  whole   matter 

u  4 
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thereof  had  been  alleged  and  declared  at  large, 
according  to  the  due  order  of  the  common 
law,  &c. 

Sect.  26.  If  any  suit  be  commenced  or  taken, 
or  any  process  be  hereafter  awarded  for  the 
king,  for  the  recovery  of  any  of  the  king's 
debts,  then  the  same  suit  and  process  shall  be 
preferred  before  any  person  or  persons.  And 
that  the  king,  his  heirs  and  successors,  shall 
have  first  execution  against  any  defendant  or 
defendants,  of  and  for  his  said  debts,  before 
any  person  or  persons;  so  always  that  the 
king's  suit  be  taken  and  commenced,  or  process 
awarded  for  the  said  debt,  at  the  suit  of  the 
king,  his  heirs  or  successors,  before  judgment 
given  for  the  said  other  person  or  persons. 

Sect.  27*  All  manors,  lands,  tenements,  pos- 
sessions and  hereditaments,  the  which  be  or 
hereafter  shall  come  or  be,  in  or  to  me  hands, 
possession,  occupation,  or  service  of  any  person 
or  persons,  to  whom  the  said  manors,  &c.  have 
heretofore,  or  hereafter  shall  descend,  revert,  or 
remain  in  fee-simple,  or  in  fee^tail  general  or 
special,  by,  from,  or  after  the  death  of  any  his 
or  their  ancestor  or  ancestors  as  heir,  or  by 
gif):  of  his  ancestors  whose  heir  he  is,  (which 
said  ancestor  or  ancestors,  was,  is,  or  shall  be 
indebted  to  the  king,  or  to  any  person  or  per* 
sons  to  his  use,  by  judgment,  recognizance, 
obligation,  or  other  specialty,  the  debt  whereof 
is  or  shall  not  be  contented  and  paid,)  then  in 
ev^ry  such  case  the  same  manors,  &c«  shall  be, 
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fltnd  stand  by  authority  of  this  act,  charged 
and  chargeable  to  and  for  the  payment  of  the 
same  debt,  and  of  every  part  thereof. 

Sect.  28.  The  king  shall  not  be  excluded  to 
demand  his  debts  against  any  of  his  subjects, 
as  heir  to  any  person  indebted  to  his  highness, 
or  to  his  use,  albeit  this  word  heir  be  not  com- 
prised in  such  recognizance  or  specialty,  or  that 
such  persons  shall  say^that  they  have  not  any  he- 
reditaments to  them  descended,  but  only  such  as 
be  entailed  or  given  to  them  by  the  ancestors. 

Sect.  29*  Provided  that  the  king  may  at  his 
liberty  demand  his  debts  of  any  executors  or 
administrators  of  any  person  indebted,  if  the 
executors,  &c.  have  assets. 

Sect.  30.  If  the  said  hereditaments  shall  be 
evicted  out  of  the  possession  of  such  persons  by 
just  title,  without  fraud,  whose  hereditaments 
shall  not  be  chargeable  as  is  above  said,  then 
all  such  hereditaments  shall  be  acquitted  of  the 
same  debts. 

Sect.  31.  If  any  person  of  whom  any  such 
debt  shall  be  demanded  show,  in  any  of  the 
said  courts,  sufficient  matter  in  law,  reason,  or 
good  conscience,  why  such  persons  ought  not 
to  be  charged  with  the  same,  and  the  matter  so 
showed  be  sufficiently  proved,  the  said  court 
shall  have  power  to  allow  the  proof,  and  acquit 
all  persons  so  impleaded,  any  thing  in  this  act 
to  ^e  contrary  notwithstanding. 

Sect.  33.    But  this. act  did  not  take  away 
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any  liberties  belonging  to  the  dutchy  ^nd 
county  palatine  of  Liancaster. 

Sect.  34.  Processes  and  executions  for  debts 
in  the  Court  of  Exchequer  were  to  be  made  in 
the  Exchequer  by  such  officer  as  had  beeji 
used,  as  by  this  act  was  limited. 

The  Stat,  of  13  Eiiz.  c.  4,  enacts,  that  all  the 
lands,  tenemeni;s  and  hereditaments,  which  any 
accountantof  the  queen,  her  heirs  and  successors, 
hath,  while  he  remains  accountable,  shall,  for 
the  payment  of  the  debts  of  the  queen,  her 
heirs  and  successors,  be  liable  and  put  in  ex- 
ecution in  like  manner  as  if  such  accountant 
had  stood  bound  by  writing  obligatory  (having 
the  effect  of  the  statute-staple)  to  her  majesty, 
her  heirs  and  successors,  for  payn^ent  of  the 
same. 

Sect.  2,  3«  If  this  sum  be  not  paid  within 
six  months  after  the  account  passed,  the  queen, 
&c.  may  qeU  so  much  of  his  estate  as  will 
answer  the  debt,  and  the  overplus  of  the  sale 
is  to  be  rendered  to  the  accountant  or  his 
heirs,  by  the  officer  that  receives  the  purchase* 
money,  without  further  warrant. 

Sect.  5.  If  3uch  accountant  or  debtor  pur<* 
chase  land^  in  others  names,  in  trust  fojr  their 
use^  that  being  found  by  office  or  inquisition, 
those  lands  also  shall  be  liable  to  satisfy  the 
debt  in  such  manner  aa  before  is  expFessed. 

Sect.  9*  Provided  that  bishops  lands  shall 
be  only  chargeable  for  subsidies  or  tenths,  as 
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the  J  were  befoe  the  making  of  this  act,  and 
not  otherwise. 

Sect.  10.  Neither  shall  this  act  extend  to 
charge  any  accountant  whose  yearly  receipt  ex- 
ceeds not  300  /.  otherwise  than  as  he  was  law- 
fully  chargeable  before  this  act. 

Sect.  11,  12.  Neither  shall  this  act  extend 
to  such  accountants  as  by  order  of  their  offices, 
and  charge,  immediately  after  their  accounts 
past,  are  to  lay  out  money  again ;  such  as  are 
the  treasurers  of  war,  garrisons,  navy,  provision 
of  victuals,  or  for  fortifications  or  buildings, 
and  the  master  of  the  wardrobe,  unless  the 
queen,  &c.  command  present  pay. 

Sect.  13.  Neither  doth  this  act  extend  to 
sheriffs,  escheators,  or  bailiffs  of  liberties,  con«- 
cerning  whose  accounts  the  course  remains  the 
same  as  it  was  before. 

Sect.  15.  The  queen,  &c.  being  satisfied  by 
sale  of  land,  the  suretiejs  shall  be  discharged 
for  so  much ;  and  if  any  yet  remain  unpaid,  the 
sureties  shall  pay  the  residue  ratably  according 
to  their  abilities. 

By  27  Eliz.  c.  3, 1 2.  The  queen,  &c.  may 
make  sale  of  the  accountant's  lands,  &c.  as  well 
after  his  death  as  in  his  lifetime  ;  and  as  well 
where  the  accompt  is  made,  and  the  debt 
known  within  eight  years  after  his  death,  as 
where  the  accompt  is  made  and  the  debt  known 
in  his  lifetime. 

Sect.  3.  Provided  that  after  the  accomptant's 
death,  and  before  the  lands  be  sold,  a  scire  facias 
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shall  be  awarded,  to  garnish  the  heirs  to  show 
cause  why  the  lands,  &c.  should  not  be  sold, 
&c.  whereupon,  if  the  heir  upon  such  garnish- 
ment, or  two  nichils  returned,  do  not  prove 
unto  the  court  that  the  executors  or  adminis- 
trators of  the  accomptant  have  sufficient,  then 
ten  months  after  such  two  nichils  or  garnish- 
m<fent  returned,  the  lands,  &c.  shall  be  sold 
and  disposed  according  to  the  statute  of 
13  Ehz.  4. 

Sect.  4.  Nevertheless  the  heir's  sale  honAJide^ 
upon  good  consideration,  before  the  scire  facias 
awarded,  shall  be  good  to  him  that  is  not  con- 
senting to  defraud  the  queen,  &c. 

Sect.  5.  This  statute  shall  extend  to  all  of- 
ficers of  receipts  and  accompts  to  her  majesty, 
and  to  no  other. 

Sect.  6.  If  the  debt  grow  in  the  courts  of 
the  dutchy  or  wards,  a  privy-seal  shall  issue 
out  against  the  heir  to  appear  at  a  certain  day, 
to  show  cause,  &c.  when,  if  he  appears  not 
upon  affidavit  made  that  it  was  duly  served, 
an  attachment  with  proclamation  shall  issue  out 
against  him,  to  be  proclaimed  in  some  open 
market  in  the  county  M^here  he  dwelt,  twenty 
days  (at  least)  before  the  return  thereof,  where- 
upon if  he  appearts  not,  the  lands,  &c.  shall  be 
sold,  and  disposed  as  aforesaid. 

Sect.  7-  The  heir's  lands  shall  not  be  sold 
during  his  minority  ;  but  at  any  time  within 
eight  years  after  his  full  age  they  shall  be 
liable  as  aforesaid. 
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After  reciting  the  act  of  the  13th  Eliz.  c.  4, 
and  also  reciting  an  act  of  the  27th  Eliz.  cj  3, 
the  39th  Eliz.    c.  7y  and   that   it  might  tend 
greatly  to  £sicilitat^  and  expedite  the  payment 
of  debts  to  the  Crown,  where  the  real  estates  of 
its  accountants  or  debtors,  or  of  their  sureties, 
are  seized  into  the  king's  hands,  under  writs  of 
extent,  if  a  sufficient  part  of  such  estates  was 
to  be  sold   under  the   provisions  of  the  said 
recited  acts  of  the  13th  and  27th  years  of  queen 
Elizabeth,    but   the   said   acts  had  not    been 
lately  put  in  use ;   and  yet  inconvenience  was 
likely  to  arise  if    the  mode    of    sale    therein 
directed  should  be  pursued ;  the  25th  Geo.  III. 
c.  35,  enacts.  That  it  should  and  might  be 
lawful  to  and  for  his  Majesty's  Court  of  Ex- 
chequer, and  the    same   court    is   authorized, 
on  the  application  of  his  Majesty's  attorney- 
general,   in    a  summary   way,    by  motion  to 
the  same  court,  to  order  that  the  right,  title, 
estate    and    interest,    of  any   debtor    to  his 
Majesty,   his  heirs,   and   successors,  and  the 
right,  title,  estate    and    interest  of  the   heirs 
and   assigns    of  such   debtor,    in   any  lands, 
tenements  or  hereditaments^  which  have  been, 
or  shall  hereafter  be,  extended  under  and  by 
virtue  of  any  such  writ  of  extent,  or  diem  clausit 
extremumy  as  thereinbefore  mentioned,  or  so 
much  thereof  as  should  be  sufficient  to  satisfy 
the  debt  for  which  the  same  should  have  been 
so  extended,  shall  be  sold  in  such  manner  as 
the  said  court  should  direct ;  and  that  when  a 
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purchaser  or  purchasers  should  be  found,  the 
conyeyance  of  the  lands,  tenements,  or  here- 
ditaments so  decreed  to  be  sold,  should  be 
made  to  the  purchaser  or  purchasers  by  bis 
Majesty's  Remembrancer  in  the  said  Court  of 
Exchequer,  or  his  deputy,  under  the  direction 
of  the  said  court,  by  a  deed  of  bargain  and 
sale,  to  be  enrolled  in  the  same  court,  and  that 
from  and  after  the  making  of  such  conveyance, 
and  the  enrolment  thereof  as  aforesaid,  the  bar- 
gainee or  bargainees  in  such  conveyance,  and 
his  or  their  heirs,  executors,  administrators 
and  assigns,  should  have,  hold  and  enjoy  the 
lands,  tenements  and  hereditaments  therein 
comprised,  for  his  and  their  own  respective  use 
and  benefit,  not  only  against  the  extent  of  the 
Girown ;  but  also  against  such  debtor  of  the 
Crown,  or  the  surety  or  sureties  for  such  debtor; 
and  all  persons  claiming  under  such  debtor,  or 
the  surety  or  sureties,  unless  by  a  title  para- 
mount to  and  available  in  law  against  such  ex- 
tent as  aforesaid  ;  and  all  monies  which  should 
become  payable  from  any  such  purchaser  or 
purchasers  as  aforesaid,  should  be  paid,  ac- 
counted for,  and  applied  towards  discharge  of 
the  debt  due  to  the  Crown,  and  of  all  costs 
and  expenses  which  should  be  incurred  by  the 
Crown  in  enforcing  the  payment  of  such  debt, 
in  such  manner  as  the  said  Court  of  Exchequer 
should  from  time  to  time  order  and  appoint ; 
and  if,  after  payment  of  the  whole  debt  to  the 
Crown,  and  of  all  costs  and  expenses  incurred 
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in  enforcing  the  payment  thereof,  there  shoiild 
be  any  surplus  of  the  monies  arising  from  any 
such  sale,  the  said  surplus  should  belong  to 
the  same  person  or  persons  as  would  be  in^^ 
titled  to  the  lands,  tenements  or  hereditamants 
sold,  if  there  had  not  been  a  sale  thereof ;  and 
should  accordingly  be  paid  to  such  person  or 
persons,  under  the  order  and  direction  of  the 
said  Court  of  Exchequer,  upon  motion  or  peti- 
tion to  the  said  court,  to  be  made  upon  such 
notice  to  theCroivn,and  to  be  supported  by  such 
affidavits  or  other  proofs  as  to  the  said  court 
should  from  time  to  time  seem  just  and  rea- 
sonable. 

And  after  reciting,  that  for  the  want  of 
the  deeds  and  writings  relative  to  the  titles 
of  such  lands,  tenements  and  hereditaments^ 
as  the  said  Court  of  Exchequer  might  decree 
to  be  sold  under  this  act,  difficulties  might 
arise  in  the  execution  of  the  act,  it  was  there- 
fore  further  enacted.  That  it  should  be  lawful 
for  the  said  Court  of  Exchequer,  from  time  to 
time,  to  make  such  order  touching  the  proditc*^ 
tion,  delivery  and  custody  of  such  title-deeds 
and  writings  as  aforesaid,  in  the  same  manner 
as  if  a  decree  had  been  made  by  the  said  court 
for  a  sale  of  the  lands. of  a  Crown  debtor^  in 
execution  of  a  trust  created  for  payment  of 
debts  by  such  Crown  debtor  himself. 

In  consequence  of  these  Acts  of  Parliament 
it  is  necessary  carefully  to  bear  in  mind  the 
difference  between, 
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Istt  Persons  who  are,  and  those  who  are  noty 
officers  of  the  Crown  : 

2dly,  Persons  who  are  indebted  by  simple 
contract  only : 

3dly,  Persons  who  are  receivers  and  account- 
ants, and  who  receive  money  for  the  purpose 
of  accounting  for  the  same!  into  the  Treasury ; 
and  not  for  the  purpose  of  laying  out  the  money 
again: 

4thly,  The  difference  between  persons  who 
are  officers  of  the  Crown,  and  whose  liability 
depend!^  on  the  rules  of  the  common  law,  and 
persons  who  are  officers  of  the  Crown,  and 
whose  liability  depends  on  the  enactments  of 
13  Eliz.  c.  4. : 

5thly,  Persons  who  are  debtors  on  record  : 

6thly,  Persons  who  are  indebted  by  judg-^ 
ment,  recognizance,  obligation,  or  other  spe- 
cialty, under  the  provisions  of  the  Act  of 
33  Hen.  8.  c.  39. : 

7thly,  Persons  who  are  indebted  to  debtors 
to  the  Crown,  and  whose  debts,  are  seized  by 
the  Crown,  either  under  an  extent  in  aid,  or 
under  an  extent  against  the  principal  debtor : 

Sthly,  Persons  who  -are  debtors  in  resp6ct  of 
debts  which  become  due  to  the  Crown  under 
attainder,  forfeiture,  inquisition,  or  the  writ  of 
diem  chmit  esctremumy  assignment,  or  by  some 
other  means : 

9thly,  Sureties  for  debts  due  from  principals 
to  the  Crown. 

It  was  the  intention  of  the   writer  of  these 
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observations  to  have  added  a  collective  view  of 
the  law  respecting.  Crown  debts  under  these 
several  heads.  But  as  a  work  publishing  by 
Mr.  Manning  on  the  Practice  of  the  Exchequer, 
embraces  all  the  more  material  points  of  this 
most  useful  and  important  learning,  he  would 
merely  add  a  few  general  observations  besides 
those  which  will  be  found  after  the  division 
respecting  recognizances. 

All  freehold  lands  are  liable  to  the  execution 
of  the  Crown,  and  trust  estates  ffjj  as  well  as 
legal  estates,  are  bound  by  this  lien. 

On  simple  contract  debts  no  lien  seems  to 
arise  till  the  debt  appears  on  record  (g)y  or 
action  commenced  (h).  When  the  debt  arises 
by  judgment  or  recognizance,  or  by  obligation ; 
or  other  specialty  fallixig  within  the  enactments 
of  33  H.  8,  the  lien  commences  as  to  judgments 
from  the  moment  they  are  obtained ;  and  as  to 
obligations,  or  other  specialties,  from  the  time 
at  which  thev  were  executed. 

But  it  is  said,  that  as  to  bands  for  per- 
formance of  covenants,  there  is  not  any  lien 
until  the  covenants  are  broken,  sed  quart  (i)j. 
-  Though,  in  general,  no  lien ,  attaches  until 
there  be  a  debt,  the  cases  falling  within  the 
provisions  of  13  Eliz.  c.  4,  form  an  exception 
to  the  general  rule. 

In  those  instances  the  lien  of  the  Crown  at- 

(J)  Earl  tf  Devonshire's  case,  1 1  Rep.  gi. 

(g)  King  T.  Smithy  Wightw.  34.  (h)  a  R.  A.  157, 1.  3. 

(i)  Sir  Thomas  CedTs  Case^  7  Reports,  20.  b. 

VOL.  III.  X 
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taches  from  the  time  at  which  the  owner  of  the 
land  becomes  a  receiver  and  accountant;  so 
that  a  sale  made  after  the  acceptance  of  office, 
and  before  any  debt  is  contracted,  niay,  to  the 
extent  of  the  interest  of  the  Crown,  be  defeated 
by  the  existence  of  a  subsequent  debt  to  the 
Crown.  This  point  was  decided  in  Horn  v. 
Porter  (k)^  and  King  v.  Bishop  oiSarum  (I). 

And  the  lien  by  reason  of  one  office  is  dis* 
tinct  from  the  lien  under  another  office  (mj. 
And  a  sale  after  resignation  of  the  office  will 
be  good  against  debts  contracted  after  a  new 
appointment  to  the  sbme  office. 

A  consequence  of  the  lien  attaching  on  equit- 
able as  well  as  legal  estates  is,  that  the  plea  of 
being  a  purchaser  for  a  valuable  consideration, 
without  notice,  will  not  avail  against  the  Crown ; 
and  a  purchaser,  though  thus  favourably  cir- 
cumstanced, cannot  use,  as  already  observed, 
an  attendant  term  for  his  protection  against  the 
Crown  (n). 

Thus,  a  sale  after  the  lien  has  attached  (o) 
will  not  defeat  the  remedy  of  the  Crown.  But  it 
must  be  remembered,  that  sales  by  the  owner, 
before  there  is  any  lien  in  the  Crown,  will  be 
valid  against  the  Crown. 

And  leases  for  years,  being  chattels  real,  and 

{kj  aVern.  389, 

Clj  King  V.  Bishop  o£  Sarum^  Moore,  126. 

Cm  J  Moore,  127. 

(nj  King  v.  SmUh,  Sugden's  Vendor  and  Purch.  App.  p.  S4, 
Horn  V.  NicMf  Prec.  in  Chancery,  135. 

Co)  50  Ass.  5,  m  Sir  Thomas  TraveFu  c9B€,  cited  13  Sep.  3. 
Gilb.  Excb.  1 14. 
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Other  chattel  interests,  as  they  are  not  liable  to 
the  debt  of  the  Crown  until  the  teste  of  the 
writ  of  extent,  are  so  far  exempt  from  the  hen 
as  a  specific  charge,  that  a  sale,  bondjide^  prior 
to  the.  teste  of  the  writ  of  extent,  will  be  good 
against  the  Crown  (p). 

It  was  doubted  by  that  emihent  lawyer 
Mr.  Serjeant  Hilly  whether  a  recovery  suffered 
by  tenant  in  tail  would  preclude  the  Crown  from 
suing  for  a  debt  charged  on  a  reversion,  or  re* 
mainder  expectant  on  the  estate-^tail.  However, 
there  does  not  seem  to  be  any  well-founded 
reason  for  that  opinion. 

Though  one  of  two  obligees  to  the  Crown  die 
before  process  issued,  there  may  be  an  extent 
as  if  both  were  living  (q) . 

If  the  Crown  seize  a  debt  due  by  judgment, 
statute,  &c*  the  Crown  will  retain  the  benefit 
of  that  lien,  on  the  real  estate  of  the  debtor, 
to  which  the  creditor  was  efntitled  in  respect  of 
the  judgment  or  statute  (rj. 

In  general,  an  alienation  by  the  debtor  or  his  . 
heir  will  not  defeat  the  lien  which  has  attach* 
€d  (sj  •  But  when  the  lien  attaches  on  the  heir 
in  tail^  as  such,  under  the  statute,  a  bond  Jide 
alienation  by  the  heir  in  tail  before  the  teste  of 
the  writ  of  extent,  would  bind  the  Crown  (t). 

The  Crown  is  not  bound  by  the  ianArwpdaws; 

'    (p)  Sir  Gerard  MeetxxxxxTs  Case,  8  Hep.  171. 
{qj  Rex  V.  MaUet^  1  Price  395. 
(^rj  Mannifig'iExcheq.ss'j. 
(O  7  Rep.  38,  39.      50  Ass.  5. 
(i)  Anderson*^  Case,  7  Rep.  21. 
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On  that  account,  notwithstanding  a  commission 
of  bankruptcy,  the  lien  of  theCrown  remains  (^tij. 
And  the  Crown  may  retain  the  benefit  of  a 
judgment,  and  the  lien  of  the  judgment  when 
seized  under  an  extent  against  the  debtor  of  the 
Crown,  although  the  judgment  was  subsequent 
to  an  act  of  bankrupt,  and  a  commission  of 
bankrupt  had  been  issued  (x).  But  an  as- 
signment of  the  personal  estate,  including  the 
terms  of  years,  before  the  teste  of  the  writ  of 
extent,  will  prevail  against  the  Crown.  Hence 
the  reason  and  utility  of  the  provisional  assign- 
ment. 

And  an  extent  at  the  suit  of  the  Crown,  tested 
before  an  assignment  under  a  commission  of 
bankrupt,  having  the  effect  of  divesting  the 
property  out  of  the  bankrupt,  will  prevail 
against  the  creditors ;  and  consequently  the 
term  of  years,  as  well  as  the  other  goods  and 
chattels  of  the  bankrupt,  will  be  bound  by  the 
extent. 

The  property  which  may  be  seized  under  an 
exten  t,  are,  as  to  real  estate. 

Lands, 

Tenements, 

Hereditaments  (including  rents-service,  rents- 
charge,  impropriate  tithes.  But  not  ecclesiasti- 
cal preferment,  as  lay  property. 

But  these  tithes  may  be  reached  as  goods 
and  chattels  under  a  levarifadas  to  the  bishop. 

fu)  Attorney  Gen,  v.  Aston^  2  Mod.  248.  Manning's  Ex.  540. 
CxJ  Manning's  Pract.  Exch.  540.     2  Maule  Sc  SelwjDi  436. 
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Copyhold  lands  are,  not  liable  even  to  the 
extent  of  the  Crown. 

Whether  customary  freeholds  be  liable  to 
extent  is  a  point  in  doubt  (y). 

Terms  of  years,  and  other  chattel  interests  in 
land,  whether  extended  at  a  yearly  value,  or 
seized  and  sold  as  goods  and  chattels,  are  bound 
only  from  the  te$te  of  the  writ  of  extent,  and 
consequently  a  sale  between  the  commencement 
of  the  debt,  and  the  tede  of  the  extent,  would, 
except  in  cases  of  fraud,  confer  a  good  title 
agmnst  the  Crown  (z). 

Estates  pour  autre  vie  are  clearly  bound  by 
relation  to  the  time  when  the  lien  attaches.  The 
opinion  that  they  may  be  seized  and  sold  as 
a  chattel,  in  consequence  of  the  statute  law, 
2PCar.  2,   (a)  is  at  least  questionable. 

Notwithstanding  a  prior  judgment,  binding, 
by  way  of  lien,  the  lands  of  the  owner,  the 
Crown  may  defeat  or  postpone  the  judgment  by 
its  extent ;  with  the  exception,  that  if  the  judg- 
ment-creditor perfects  his  execution  before  the 
teste  of  the  extent,  then  the  priority  of  the  lien 
by  judgment,  will  protect  the  execution,  and 
preserve  to  the  judgment-creditor,  the  benefit 
of  the  execution  (h). 

Whether  priority  of  judgment  with  execution, 
sued  on  the  goods  before  the  teste  of  the  writ  of 
extent,  will  prevail  against  the  Crown,  is  a  point 

(y)  Manning's  Pract.  Exch.  541. 
(z)  Fleetwood's  Case,  8  Rep.  171. 

(a)  Comberbach,  391.  Manning's  Exch.  541. 

(b)  Curson's  Case,  3  Leo.  239.  Rex  v.  Andrew,  Hardres^  23. 
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ivhich  has  been  agitated  (cj  ;  and  the  Court  of 
Exchequer  treats  the  goods  as  only  in  custodia 
legis^  and  the  property  not  changed.  As  a  con- 
sequence the  King's  extent  will  prevail  against 
the  execution  of  the  subject. 

The  expense  of  searching  for  Crown  debts  is 
heavy,  and  the  mode,  through  one  of  the  officers 
of  the  Court,  highly  inconvenient.  In  justice 
:and  sound  policy,  the  Public  ought  to  have  ac- 
cess to  the  existence  of  those  liabilities  by  which 
they  are  so  materially  afiected. 

If  it  be  sound  policy  that  the  Crown  should 
follow  the  property  of  debtors,  and  of  receivers 
and  accountants,  when  they  become  debtors,  into 
the  hands  of  purchasers,  it  is  just  that  pur-* 
chasers  should  have  an  easy  and  certain  mode 
of  guarding  against  this  loss. 

In  a  country  like  Great  Britain,  it  is  far 
better  that  the  King,  or  now,  in  more  accurate 
language,  the  Public,  should  lose  the  debts  of 
lhose  who  have  been  trusted,  than  that  the 
industry  of  honest  and  bond  fide  purchasers 
should  be  sacrificed  by  the  misfortunes  or  the 
dishonesty  of  Crown  debtors.  At  least  the 
Public  should  have  the  opportunity  of  guarding 
themselves  against  this  mischief. 

The  heart,  or  the  wisdom,  of  that  man,  who- 
ever he  may  be,  who  would  withhold  from 
honest  and  bondjide  purchasers  so  fair  and  rea- 
sonable a  protection,  is  not  to  be  envied. 

6thly,  Judgments,  &c. — Several  acts  of  par- 

CO  Thurtton  v.  MUU,  i6  Eagt,  354. 
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liament  have  been  passed  in  reference  to  judg* 
ments,  statutes,  and  recognizances  (d)  ;  and  in 
particular  their  being  dogeted,  &c.  so  as  to 
render  the  search  for  these  encumbrances  mare 
easy  to  purchasers  and  to  representatives,  and 
to  protect  purchasers  from  the  hen,  and  repre- 
sentatives from  preference,  in  respect  of  those 
judgments,  &c.  which  are  not  duly  dogeted. 
To  prevent  confusion,  and  to  avoid  repetition, 
the  better  course  will  be  to  give  a  detailed 
statement,  and,  as  for  as  circumstances  will 
admit,  a  methodical  arrangement  of  these  acts. 

By  Stat.  Westm.2,  (^ej where  debt  is  recovered 
or  knowledged  (f)  in'  the  King's  Court,  or 
damages  awarded,  it  shall  be  in  the  election  of 
him  that  sueth  to  have  a  Jieri  facias  unto  the 
sheriff,  to  levy  the  debt  upon  the  lands  and 
goods ;  or  that  the  sheriff  shall  deliver  to  him 
all  the  chattels  of  the  debtor  (saving  his  oxen 
and  beasts  of  his  plough),  and  the  one  half  of 
the  land,  until  the  debt  be  levied  upon  a  reason- 
able extent;  and  if  he  be  put  out  of  that  tene- 
ment, he  shall  recover  by  writ  of  novel  disseismy 
and  after  by  writ  of  re-disseisin^  if  need  be. 

By  the  statute  of  29  Ch.  2,  c.  3,  sec.  10,  it 
is  enacted,  That  from  and  after  the  24th  day  of 
Jtme  1677,  it  shall  and  may  be  lawful  for  every 
sheriff,  or  other  officer  to  whom  any  writ  or  pre- 
cept shall  be  directed,  at  the  suit  of  any  person 
or   persons  of,  for,  and  upon  any  judgment, 

(d)  33  Hen.  S.  c.  6.  (e)  13  Ed.  1.  c.  18. 

Cf)  Thus,  iacludiog  recognizances,  alnaU  395* 
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statute  or  Fecognizance,  hereafter  to  be  made  or 
had,  to  do,  make,  and  deliver  execution  unto 
the  party  in  that  behalf  suing,  of  all  such  lands, 
tenements,  rectories,  tithes,  rents,  and  heredita- 
meuts,  as  any  other  person  or  persons,  be  in 
any  manner  of  wise,  seised,  or  possessed,  or 
hereafter  shall  be  seised  or  possessed,  in  trust  for 
him  against  whom  execution  is  so  sued,  like  as 
the  sheriff  or  other  officermight  or  ought  to  have 
done  if  the  said  party  against  whom  execution 
hereafter  shall  be  so  sued,  had  been  seised  of 
such  lands,  tenements,  rectories,  tithes,  rents, 
or  other  hereditaments,  of  such  estate  as  they 
be  seised  of  in  trust  for  him  at  the  time  of  the 
said  execution  sued ;  which  lands,  tenements, 
rectories,  tithes,  rents,  and  other  hereditaments, 
by  force  and  virtue  of  such  execution,  shall 
accordingly  be  held  and  enjoyed,  freed  and  di^ 
charged  from  all  encumbrances  of  such  person 
or  persons  as  shall  be  so  seized  or  possessed  in 
trust  for  the  person  against  whom  such  execu- 
tion shall  be  sued  ;  and  if  any  cestui  que  trust 
hereafter  shall  die,  leaving  a  trust  in  fee-simple 
to  descend  to  his  heir,  there  and  in  every  such 
case  such  trust  shall  be  deemed  and  taken,  and 
is  hereby  declared  to  be,  assets  by  descent ;  and 
the  heir  shall  be  liable  to  and  chargeable  with 
the  obligation  of  his  ancestors  for  and  by  reason 
of  such  assets,  as  fully  and  amply  as  he  might 
or  ought  to  have  been,  if  the  estate  in  law  had 
descended  to  him  in  possession  in  like  mannei 
as  the  trust  descended. 
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And  it  is  enacted  (sec.  14,)  that  from  and  after 
the  said  four-and-twentieth  day  of  June  [1677,] 
any  Judge,  or  officer  of  any  of  his  Majesty's 
courts  of  Westminster,  that  shall  sign  any  judg- 
ments, shall,  at  the  signing  of  the  same,  without 
fee  for  doing  the  same,  set  down  the  day  of 
the  month  and  year  of  his  so  doing,  upon  the 
paper,  book,  docket,  or  record  which  he  shall 
^ign,  which  day  of  the  month  and  year  shall 
be  also  entered  upon  the  margin  of  the  roU  of 
the  rfecord  where  the  said  judgment  shall  be 
entei]|bd.  The  17th  section  extends  to  recogniz- 
ances, and  confines  their  lien  as  against  pur- 
chasers to  the  time  of  enrolment. 

And  it  is  enacted,  (sec.  15,)  that  such  judg- 
ments as  against  purchasers  bond  Jide  for  va- 
luable consideration  of  lands,  tenements,  or 
hereditaments  to  be  charged  thereby,  shall,  in 
consideration  of  law,  be  judgments  only  from 
such  time  as  they  shall  be  so  signed ;  and  shall 
not  relate  to  the  first  day  of  the  term  whereof 
they  are  entered,  or  the  day  of  the  return  of  the 
original,  or  filing  the  bail,  any  law,  usage  or 
course  of  any  court,  to  the  contrary  notwith- 
standing. 

And  it  is  further  enacted  (sec.  16,)  that  from 
apd  after  the  said  four-and-twentieth  day  of  June 
[1677,]  no  writ  oi fieri  facias^  or  other  writ  of 
execution,  shall  bind  the  property  of  the  goods* 
against  whom  such  writ  of  execution  is  sued 
forth,  but  from  the  time  that  such  writ  shall  be 

*  Reddf  [of  the  person.] 
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delivered  to  the  sheriff,  under-sheriff,  or  coro- 
ners, to  be  executed ;  and  for  the  better  mani- 
festation of  the  said  time,  the  sheriff,  under- 
sheriff,  and  coroners,  their  deputies  and  agents, 
shall,  upon  the  receipt  of  any  such  writ,  (with- 
out fee  for  doing  the  same,)  indorse  upon  the 
back  thereof  the  day  of  the  month  or  year 
whereon  he  or  they  received  the  same. 

By  the  8th  Geo.  I.  c.  25,  §  6,  after  reciting 
the  provision,  which,  by  an  Act  of  Parliament, 
made  in  the  twenty-ninth  year  of  the  reign  of 
King  Charles  II.  intituled^   "  An  Act  for  pre- 
vention of  frauds  and  perjuries'*  was  made  for 
.  setting  down  the  day  of  the  month  and  year  of 
signing  judgments  in  his  Majesty's  courts  of 
Westminster,    had   proved   very  beneficial    to 
purchasers,  but  had  not  yet  been  extended  to 
the  courts  of  the  Principality  of  WakSy  or  of 
the  counties  palatine  ;  it  was  therefore  enacted, 
by  the  authority  aforesaid,  that  from  and  after 
the  24th  day  oiJune  1722,  any  Judge  or  officer 
of  any  of  the  courts  of  Great  Session  in   the 
Principality  of  WaleSj  or  Courts  of  Session  in 
the  counties  palatine  of  Chester,  Lancaster  and 
Durham,    that   should    sign    any    judgment^ 
should,  at  the  signing  the  same,  without  fee 
for  doing  the  same,  set  down  the  day  of  the 
month  and  year  of  his  so  doing,  upon  the  paper, 
book,  docket  or  record  which  he  should  sign, 
which  day  of  the  month  and  year  should  be 
also  entered  upon  the  margin  of  the  roll  of  the 
record   where   the  said    judgment   should   be 
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entered ;  and  that  such  judgments,  as  against 
purchasers  h(yiih  fide  for  valuable  consideration^ 
of  lands,    tenements,  or  hereditaments,  to  be 
charged  thereby,  should,   in  consideration  of 
law,    be  judgments  only  from   such  times  as 
they  should  be  so  signed,  and  should  not  relate 
to  the^first  day  of  the  session  whereof  they  were 
entered,  or  the  day  of  the  return  of  the  origi- 
nal, or  filing  the  bail ;  any  law,  usage,  or  course 
of  any  court,  to  the  contrary  notwithstanding. 
By  the  4th  &  5th  Wil.  &  Mar.  c.  20,  it  was 
enacted,  That  the  clerk  of  the  Essoins  of  the 
Court  of  Common  Pleas,  every  clerk  of  the 
dogets  of  the  Court  of  King's  Bench,  and  the 
master  of  the  office  of  Pleas  in  the  Court  of 
Exchequer,  for  the  time  being,  should,  before 
the  last  day  bf  Easter  Term  next  coming,  and 
so  in  every  Easter  Term  after,  make,  or  cause 
to  be  made,  and  put  into  an  alphabetical  dog- 
get  by  the  defendants  names,  a  particular  of 
all  judgments  for  debt  by  confession,  nen  mm 
infofifnatus,  or  nihil  dicit^    entered  in  the  said 
respective  courts,  of  the  Term  of  St.  Hilary 
preceding,  which  should  contain  the  name  and 
names  of  the  plaintiff' and  plaintiffs,  the  name 
and  names  of  the  defendant  and  defendants 
his^  her,  or  their  place  or  places  of  abode,  and 
title,  trade    or  profession  (if  any   such  be  in 
the  record  of  the  said  judgments)  and  the  debt, 
damages,  and  costs,  recovered  thereby ;  and  in 
what   county,    city,   or  town,    the    respective 
actions  were  laid ;  and  the  number  roll  of  the 


316  ON   TITLES  : 

entry  thereof;  and  also,  that  every  clerk  of  the 
judgments,  and  every  other  clerk  of  the  said  Court 
of  Common  Pleas  and  King's  Bench  respectively, 
should,  within  ten  days  before  the  time  afore- 
said, bring  to  the  respective  clerks  of  the 
dogets  of  the  said  respective  courts,  notes  in 
writing  of  all  the  judgments  by  them,  and  every 
of  them,  respectively  entered,  of  the  said  term 
of  St  Hilary,  upon  verdicts,  writs  of  inquiry, 
demurrer,  and  every  other  judgment  for  debt 
or  damages,  in  all  things  as  aforesaid ;  and  also, 
that  the  clerk  of  the  judgments,  and  every  other 
clerk  of  the  said  Court  of  Exchequer,  should, 
within  the  tijnes  aforesaid,  bring  to  the  said 
master  of  the  said  office  of  Pleas,  the  like  note 
in  writing  of  all  the  hke  judgments  by  him  or 
them  respectively  entered  of  the  said  term,  in 
all  things  as  aforesaid ;  to  the  end  the  same 
may  be  by  the  clerk  of  the  Essoins  of  the  said 
Court  of  Common  Pleas,  the  clerk  of  the  dog- 
gets  of  the  said  Court  of  King's  Bench,  and 
master  of  the  office  of  Pleas  respectively,  entered 
in  the  respective  doggets  before  mentioned,  in 
manner  and  form  aforesaid ;  and  also  that  the 
respective  officers  and  clerks  of  the  said  respec- 
tive courts  should  likewise,  before  the  last  day 
of  the  term  of  St.  Michael  also  next  coming, 
and  in  every  Michaelmas  Term  after,  make  or 
cause  to  be  made  as  aforesaid,  the  like  doget,  con- 
taining all  such  judgments  in  the  said  respective 
courts,  of  the  respective  terms  of  Eastef  and 
Trinity  then  last  past,  and  the  names  of  the 
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plaintiffs  and  defendants  titles  and  additions, 
debt  and  damages,  in  all  things  as  aforesaid  ; 
and  also  that  the  said  respective  officers  and 
clerks  of  the  said  respective  courts  should  like- 
wise, before  the  last  day  of  tfie  term  of  St. 
Hilary,  which    should  be  in  the  year  of  our 
Lord  1693,  and  so  in  every  Hilary  Term  after, 
make,  or  cause  to  be  made,  the  like  doget, 
containing  all  such  judgments  in  the  said  re- 
respective  courts  of  the  Term  of  St.  Michael 
then  last  past,  with  the  names  of  the  plaintiffs 
and  defendants,  titles  and  additions,  debts  and 
damages,  in  all  things  as  aforesaid ;  and  that 
the  said  respective  dogets  should  be  fairly  put 
into  and  kept  in  books  in  parchment  in  the 
respective  offices  of  the  respective  officers  before 
named,  to  be  searched  and  viewed  by  all  per- 
sons at  all  reasonable  times,    paying    to  the 
respective  officers,   in  whose  keeping  the  said 
books  respectively  should  be,  for  every  term's 
search,  for  judgments  against  any  one  person, 
four  pence,  and  no  more,  upon  pain  that  every 
clerk  of  Essoins  of  the  Court  of  Common  Pleas, 
clerk  of  the  dogets  of  the  King's  Bench,  and 
master  of  the  office  of  Pleas  in  the  Court  of  Ex- 
chequer, clerks  of  the  judgments,  and  every 
clerk   before  mentioned    respectively,    should, 
for  every  term  in  which  he  shall  omit  or  ne- 
glect to  do  his  duty  in  the  premises,  forfeit  the 
sum  of  100/.  the  one  moiety  to  the  party  or 
parties  aggrieved,  and  the  other  moiety  to  him 
or  them  who   should  sue   for  same  in  any  of 
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their  Majesties  courts  of  record  at  Westminster, 
wherein  no  privilege,  or  essoin,  or  protection 
of  law,  should  be  admitted,  nor  any  more  than 
one  imparlance* 

And  {%  3,)  that  no  judgment  not  dogeted 
and  entered  in  the  books  as  aforesaid,  shall 
affect  any  lands  or  tenements  as  to  purchasers 
or  mortgagees,  or  have  any  preference  against 
heirs,  executors,  or  administrators,  in  their 
administration  of  their  ancestors,  testators,  or 
intestates  estates. 

This  act  was  made  perpetual  by  the  7th  and 
8th  Will.  3,  c.  36,  §  3. 

By  the  6th  Geo.  L  cap.  25,  the  clerk  of  the 
recognizances  for  the  time  being  (g),  or  his 
deputy,  is  directed  yearly  thenceforth,  to  pre- 
pare and  keep  three  parchment  rolls  as  usual, 
and  at  the  times  of  acknowledging  of  every 
such  recognizance,  fairly  to  write  or  ingress,  in- 
stead of  the  heads  or  contents  thereof,  on  the 
said  rolls,  the  full  tenor,  in  hac  verha^  of  every 
such  recognizance ;  and  one  of  the  said  rolls 
is  to  contain  all  the  recognizances  to  be 
taken  before  the  Chief  Justice  of  the  King's 
Bench  for  the  time  being ;  and  one  other  of 
them  is  to  contain  all  the  recognizances  to  be 
taken  before  the  Chief  Justice  of  the  Court  of 
Common  Pleas  for  the  time  being,  and  the 
other  of  them  is  to  contain  all  the  recognizances 
before  the  Mayor  of  the  Staple  at  Westminster, 
and  Recorder  of  London  for  the  time  being;  and 

Cg)  See  33  Hen.  8.  c.  6. 
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at  the  time  of  every  such  acknowledgment 
the  respective  persons  before  whom  such  recog- 
nizances should  be  taken,  and  also  the  party 
and  parties  acknowledging  the  same,  are  also 
to  sign  their  respective  names  to  the  roll  or 
enrolment  of  every  recognizance  so  taken  under 
the  enrolment  thereof,  as  well  as  sign  and  seal 
the  same  recognizance ;  and  all  the  said  three 
rolls  so  signed  are  at  the  end  of  every  year  to  be 
fixed  together,  and  be  thereby  made  one  roll,  as 
accustomed,  and  are  to  be  and  remain  in  the 
custody  of  the  clerk  of  the  recognizances,  or  his 
deputy,  in  his  public  office  in  London  or  Mid-» 
dlesex,  who  is  to  keep,  a  docket  to  refer  to 
the  said  roll  or  rolls  for  the  benefit  of  searches 
by  purchasers  and  others,  (as  used  to  be)  to 
which  docket  also  are  to  be  added  the  day, 
month,  and  year  of  every  such  acknowledg- 
ment. 

Sect.  2^  And  it  was  further  enacted,  that  in 
case  any  loss  or  damage  should  happen  to  any 
such  recognizance,  the  same  should,  and  might, 
from  any  of  the  said  rolls  so  to  be  kept  in  the 
custody  of  the  said  clerk,  or  his  deputy,  in  order 
to  have  process  thereon,  be  by  him  or  them,  by 
certificate  under  his  or  their  seal,  certified  into 
Chancery  in  like  manner  as  recognizances  by 
the  said  recited  act,  were  directed,  and  as  if  the 
said  recognizance  had  not  been  lost  or  damaged  ; 
and  that  to  such  certificate^  and  all  othe^r 
certificates  of  such   recognizances,  should    be 
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annexed  a  true  transcript  of  the  entry  of  such, 
recognizance  to  be  taken  from  the  said  roll  or 
rolls  in  his  or  their  custody ;  and  further,  that 
in  case  of  any  such  loss  or  damage,  a  lik^  cer- 
tificate, with  such  transcript  annexed  as  afore- 
said, should  be  made  and  be  left  and  remain 
with  the  clerk  of  the  Petty  Bag  Office  in  Chan- 
cery, and  should  be  as  good  and  effectual  as 
if  the  said  recognizance  under  seal  had  been 
left  in  the  same  office  as  had  been  used  upon 
the  issuing  out  of  process  in  the  same  office ; 
and  that  in  order  to  prove  such  statutes  and 
recognizances  in  case  of  Bny  loss  or  damage,  a 
true  copy  or  copies  from  the  said  roll  or  rolls 
in  the  custody  of  the  said  clerk,  or  his  deputy, 
made  and  signed  by  the  said  clerk  or  his  de- 
puty, and  duly  proved,  should  be  deemed  good 
evidence  of  such  recognizances,  and  be  of  the 
same  validity,  to  all  intents  and  purposes,  as  if 
the  said  original  recognizances  were,  produced 
under  seal. 

And  by'7  Cha.2,  c  5,  to  prevent  delays  in  ex- 
tending statutes,  judgments  ^nd  recognizances, 
it  is  recited,  that  "  the  security  by  statute-mer- 
'^  chant,  and  of  the  staple,  is  now  become  of 
"  little  use  and  benefit  by  the  fraud  of  the 
"  conusors  thereof,  in  sundry  cases,  who,  to 
"  prevent  the  payment  of  their  debts,  secretly 
"  assign  small  parts  of  their  lands  to  several 
'*  and  unknown  persons;  and  it  having  been 
^'  used,  that  if  the  creditor  take  execution  on 
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'^  such  statute,  yet  if  the  lands  of  any  one  or 


fnore  person  or  persons  to  whom  such  aliena- 
tion was  made,  and  liable  to  such  execution, 
^  be  omitted  out  of  such  extent,  the  same  ex- 
^^  ecution  hath  been  avoided  by  atuiita  querela^ 
*^  and  the  party  extending  lost  his  costs,  and  was 
delayed  of  his  just  debt,  and  so  again  upon  ^ 
any  new  extent  toties  quoties ;  and  if  any  one 
acre  or  parcel  of  land  happened  to  descend  to 
an  infant,  the  whole  execution  was  deferred 
till  full  age  of  such  infant ;  and  if  afterwards 
other  part  of  the  lands  or  tenements  Uable  to 
^^  such  debt  descend  to  another  infant,  theDi 
also  a  further  delay  happened  during  that 
infancy  also/'     It  was  therefore  enacted,  that 
vheo  any  judgment,  statute,  or  recognizance, 
^should  be  extended,  the  same  should  not  be 
avoided  or  delayed  by  occasion  that  any  part 
of  the  lands  or  tenements  extendible,  were  or 
^ould  be  omitted  out  of  such  extent,  saving 
always  to  the  party  and  parties  whose  lands 
^should  be  extended,  his  and  their  heirs,  execu- 
tors and  assigns,  his  and  their  remedy  for  con- 
tribution against  such  person  and  persons  whose 
lands  wer6  or  should  be  omitted  out  of  such 
extent  from  time  to  time,  with  a  provision,  that 
this  act,  or  any  thing  therein  contained,  should 
jQOt  be  construed  to  give  any  extent  or  contri- 
bution against  any  heir  within  the  age  of  one- 
^aod-twenty  years,  during  such  minority  of  such 
lieir^   <br .  or  in  respect  of  any  lands  to  such 

VOL.  Ill-  Y 
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heir  descended,  further  or  otherwise  than  might 
have  been  before  the  making  of  this  act ;  and 
with  a  further  proviso,  that  this  act  should  ex- 
tend only  to  such  statutes  as  were  or  should  be 
for  payment  of  monies,  and  to  such  extent  as 
should  be  within  twenty  years  after  the  statute, 
recognizance,  or  judgment  had  and  obtained. 

This  act  was  made  perpetual   by  22d  and 
23d  Gar.  2,  c.  2. 

By  32  Hen.  8,  cap.  5,  if  lands  delivered  to 
any  person  in  execution  be  lawfully  evicted 
without  fraud,  before  the  tenants  by  execution 
shall  have  levied  the  whole  debt  and  damages, 
such  .recoverer,  obligee,  and  recognizee, .  shall 
have  scire  fadas  out  of  the  same  court  from 
whence  the  former  execution  did  proceed, 
against  such  persons  as  the  said  writ  of  execu- 
tion was  first  pursued,  their  heirs,  executors,  or 
assigns,  of  such  lands,  &c.  as  were  then  charged 
with  the  execution,  returnable  forty  days  after 
date,  at  which  day  if  the  defenc)ant,  having  been 
"warned,  make  default,  or  do  not  show  sufficient 
cause,  the  Lord  Chancellor,  or  Justices  before 
whom  such  scire  facias  shall  be  returnable,  shall 
make  new  writs  out  of  the  former  record  of  judg- 
ment, statute-merchant,  statute-^staple,  or  re- 
cognizance of  like  nature  as  the  former  writ  was, 
•for  the  levying  of  the  residue  of  such  debt  and 
'damage. 

And  by  21  Jac.  1,  c.  19>  §  9,  creditors  by 
judgment,  statute,  or    recognizance,   whereof 
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no  extent  id  served  or  executed  on  a  bankrupt, 
before  his  bankruptcy,  shall  not  be  relieved  for 
more  than  a  ratable  part  of  their  just  debt. 

The  statutes  of  8  Geo.  2,  c.  6,  §  33 ;  5  Ann. 
c  18,  §  II9  6  Ann.  c.  35,  §28,  for  registering 
deeds  in  Middlesex,  and  the  several  ridings  of 
York,  are  part  of  the  statute  regulations. 

By  the  statute  of  Westminster  2,  judgments 
became  liens  on  freehold  lands  from  the  time  at 

•  * 

which  judgment  was  obtained. 

The  judgment  did  not  give  any  specific 
lien  against  terms  for  years,  or  other  chattels, 
except  from  the  teste  of  the  writ  of  exe- 
cution (a). 

in  different  books  it  is  said  that  a  term  for 
years  may  be  either  seissed  in  execution,  as  tt 
mere  chattel,  or  may  be  extended. 

These  expressions  led  Mr.  SerjeanM  Hill  to 
conclude,  that  a  term  for  years  might  be  taken 
in  execution  under  an  elegit ^  by  relation,  in 
point  of  lien,  to  the  time  at  which  the  judg^ 
ment  was  obtained. 

The  authorities,  properly  considered,  do  not 
establish  more  than  that  the  sheriff  may  either 
sell  the  term,  or  deliver  it  at  an  extended  value, 
so  that  the  debt  may  be  paid  off  out  of  the 
receipts  of  such  extended  value  (h). 

By    the   statute  of  frauds  and    perjuries, 
29  Can  2,  c.  3,  writs  of  execution,  on  judgment, 

(a)  In  Gerard  FleehoQod'%  cate,  8  Rep. 
fij  Mannin£^B  JPract.  Excheq.  542. 

T  2 


824  ON  TITLES  : 

are  now  binding  on  chattels,  and  consequently 
t)n  leases  for  years,  not  from  the  teste  of  the 
writ  of  execution  as  formerly ;  but  only  from 
the  time  when  the  writ  is  delivered  to  the 
sheriff  to  be  executed. 

The  words  '  to  be  executed'  seem  to  be  ma- 
terial, and  even  emphatical,  and  intended  as  a 
check  against  the  fraud  of  delivering  a  wiit  of 
execution  to  the  sheriff,  to  be  executed  only 
when  some  hostile  creditor  shall  be  anxious  to 
avail  himself  of  his  legal  remedies. 

And  the  statute  4  and  5  W.  3,  c.  20,  has  esta- 
blished  a  dogget  to  judgments,  so  tliat  judg- 
ments are  binding  on  manors,  &c.  as  against 
bond  fide  purchasers  thereof,  only  trom  the  time 
at  which  the  judgments  are  doggeted  in  the 
manner,  and  within  the  tim%  (cj  prescribed 
by  the  act. 

After  the  limited  period  is  elapsed  a  subse- 
quent docket « will  not  be  available. 

And  by  several  statutes  enacted  for  register- 
ing deeds  in  the  counties  of  York  and  Middle- 
sex, judgments  are  not  a  specific  lien  on  lands 
in  these  counties  until  the  judgments  have  been 
duly  memoralized  or  registered. 

Although  the  statute  laws  have  enacted  th^se 
regulations  for  the  protection  of  purchasers. 
Courts  of  Equity  have  looked  at  the  object  of 
the  acts,  and  under  these  acts  have  decided,  that 
conveyances,  though  not  registered,  and  judg- 
ments, though  not  docketed,  are  liens  against 

(cJ  Sugden's  Vendor  and  Purchaser,  586>  and  Appx.  N*  19. 
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purchasers,  with  notice  of  the  conveyances  or 
judgments  (d). 

Although  trust  estates  are  by  the  terms  of 
29  Car.  2,  c.  3,  discharged  from  judgments 
after  a  conveyance  by  the  trustee,  yet  when  a 
purchaser  shall  have  notice  that  there  are  judg- 
ments affecting  the  equitable  title,  it  would  not 
be  safe  on  his  part  to  complete  his  purchase 
without  having  these  judgments  satisfied,,  or 
the  purchased  property  exonerated  from  them. 

It  may  be  contended,  that  the  only  protection 
afforded  by  the  statute  of  frauds  and  perjuries 
is  against  the  right  of  judgment-creditors  to 
sue  an  execution  at  law,  after  a  conveyance  by 
the  trustee ;  but  leaving  him  in  case  of  notice,  &c. 
to  the  like  equitable  remedies  as  he  would  have 
had  before  the  statute. 

In  short,  the  primary  object  and  enactment  of 
this  act  of  parliament  were  to  give  a  legal  exe- 
cution against  trust-estates,  while  they  re- 
mained with  the  trustee,  and  consequently 
subject  to  the  trust  on  which  the  judgmeats 
attached ;  with  a  saving  which  protected  pur- 
chasers from  legal  executions  after  they  had 
taken  conveyances :  It .  seems  to  have  left  all 
equitable  questions,  namely  the  point  of  notice, 
or  no  notice,  .open  to  the  judgment-creditor. 

When  a  judgment  is  duly  docketed,  it  is  bind- 
ing at  that  time  on  all  the  lands  of  the  own^r, 

(dj  Le  Nifoe  t.  Le  Neve^  3  Atk.  646.  Davis  v.  Lord  Siraihr 
more,  iGVes.  419. 
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and  on  all  lands  he  shall  afterwards  acquire  by 
purchase  or  descent ;  and  it  is  equally  binding 
on  estates  in  reversion  and  remainder,  as  on 
estates  in  possession. 

It  is  not  binding  on  rights  or  titles  of  entry, 
or  of  action,  mere  possibilities,  or  interests 
in  contingency,  while  they  remain  in  diat 
state  (e). 

And  a  release  of  right  before  the  seisin  was 
restored,  or  of  the  contingent  interest  before  it 
vested,  would  defeat  the  hopes  of  the  judgment* 
creditor  of  obtaining  a  lien. 

But  remitter  to  the  seisin,  or  the  vesting  of 
the  interests,  would  give  to  the  creditor  an  tm<- 
mediate  lien  on  the  estate,  whether  it  was  an 
estate  in  prasentij  or  in  future. 

In  the  contemplation  of  a  Court  of  Elquity  a 
judgment  is  as  binding  on  trttst  estates  as  on 
legal  estates. 

Judgments  are  even  a  lien  on  equities  of  re- 
demption, with  the  exception,  that  the  equity  of 
redemption  on  a  term  for  years  cannot  be  taken 
in  execution  (e) . 

And  judgmentocreditors  who  are  driven  to 
sue  for  equitable  relief  under  judgments,  and 
executions  upon  them,  must  prosecute  their 
remedy  by  a  bill  in  equity;  and  the  equity  of 
redemption  cannot  be  foreclosed  against  these 
creditors  without  making  them  parties  ib  a  bill 
of  foreclosure,  and  consequently  bringing  them 

CeJ  Brediman's  case,  6  Rep.  57. 
-  (f)  Lyster  y.  DoOand,  l  Vei.  jun.  431  • 
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before  the  court,  and  giving  them  the  option  of 
redeeming. 

As  against  trust  estases  and  equities  of  re- 
demption,  judgments  afford  only  an  equitable 
lien ;  and  such  interest  or  lien  -  may  be  dis- 
charged by  a  purchase  for  a  valuable  considera- 
tion without  notice. 

And  a  docket  of  an  ordinary  judgment,  or 
u  registration  of  a  judgment  in  a  register  county , 
is  neither  actual  nor  constructive  notice. 

The  statute  of  29  Car.  2,  c.  3,  §  10,  in  its 
enactments,  follpwed  the  principles  of  courts 
of  equity ;  it  gave  to  the  judgment-creditor,  &c. 
the  means  of  affecting  the  legal  estate  by  his 
execution,  only  while  the  legal  estate  remained 
with  the  trustee  of  the  debtor,  &c.  and  thus 
protected  purchasers  who  had  acquired  the  legal 
estate  from  being  charged  with  the  lien  of 
judgments,  &c.  when  the  legal  estate  was  no 
longer  held  in  trust  for  the  person  against 
whom  the  execution  was  sued. 

Between  judgments  affecting  the  legal  estate, 
and  judgmentsaffecting  only  the  equitable  estate, 
(here  is  a  marked  and  characteristic  difference. 

Without  regard  to  the  point  of  notice,  or  no 
notice,  a  judgment-creditor,  whose  lienb  against 
th«  legal  estate,  may  pursue  his  remedy,  not- 
yiritbstanding  a  sale,  though  the  sale  be  bondjide 
and  without  notice ;  while  a  judgment-creditor 
Sirhose  lien  affects  the  equitable  estate  only,  may 
1^  disappointed  by  a  subsequent  conveyance 
made  by  the  trustee  and  his  cestui  que  trusts 

Y  4 
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Although  a  person  who  has  a  legal  remedjr 
on  his  judgment  cannot,  as  far  as  respects  the 
legal  estate  on  which  the  lien  of  the  judgment 
attaches,  be  deprived  of  his  remedy,  or  have 
his  priority  disturbed;  yet  when  any  prior  legal 
estate  is  outstanding,  a  purchaser  for  a  Ts^uable 
consideration,  and  without  notice,  may  obtain  a 
priority  over  the  judgment  creditor ;  and  some- 
times exclude  him  for  all  the  purposes  of  benefit, 
during  the  continuance  of  that  legal  estate  over 
which  such  purchaser  can  obta'm  the  control  (^g-^* 

These  observations  involve  the  learning  and 
the  utility  of  attendant  terms.  The  advantages 
which  may  be  derived  from  taking  assignments 
of  these  terms,  and  the  risks  which  may  be  run 
in  foregoing  the  cautions  of  an  assignment  of 
such  terms. 

^     The  judgments  of  a  trustee  do  not  aiTect  his 
cestui  que  trust  (h). 

Trusts  may  be  so  framed  as  to  convert  reaky 
into  personalty,  and  to  prevent  the  attachment 
of  future  judgments. 

This  is  a  consequence  of  giving  to  real  estate, 
by  means  of  trusts,  the  qualities  of  personal 
estate. 

To  exclude  judgment-creditors,  &c.  a  trust 
of  this  kind  must  be  created  bond  fide^  and  not 
fraudulently,  to  defeat  the  lien  of  expected 
judgments  (i). 

Thus,    if  landed  property  be   conveyed   to 

{g)  WilUoughby  ▼.  WUloughbyf  i  Term  Rep.  76 j. 
(k)  I  P.  Wnis.  ftSa  (ij  See  13  Eliz.  c  5. 


DUTY   OP   THE   CONVEYANCER.         329 

trustees,  in  trust,  for  sale  for  the  benefit  of  cre- 
ditors, no  judgments  subsequent  to  the  convey- 
ance, are  deemed  specific  liens  on  the  property, 
$o  as  to  render  releases  from  the  judgment- 
creditors,  or  satisfistction  on  the  record  of  the 
judgments,  essential  to  the  security  of  the  pur- 
chasers. 

But  though  a  contract  for  sale  is,  as  between 
a  vendor  and  a  purchaser,  a  conversion  of  the 
realty  into  personalty,  and  th^  purchaser  will 
have  a  good .  title  against  subsequent  judgment* 
creditors,  so  far  as  he  has  paid  his  purchase- 
money,  although  he  may  not  have  taken  a  con- 
veyance (k) ;  he  may  have  taken  a  defective  con- 
veyance (l)y  yet  all  judgments  obtained  against 
the  vendor  subsequent  to  the  date  of  the  con- 
tract, and  prior  to  the  completion  of  the  pur* 
chase,  are,  in  practice,  considered  as  liens  of 
which  it  is  incumbent  on  the  vendor  to  procure 
discharge  by  release  or  satisfaction,  for  the 
security  of  the  purchaser,  so  far  as  any  part  of 
the  purchase-money  may  remain  unpaid  af^er 
the  judgment  and  notice  thereof.  Lord  Cow- 
per's  language  was  (mj^  "  articles  made  for  a 
valuable  consideration,  and  the  money  paid^ 
will  in  Elquity  bind  the  estate,  and  prevail 
against  any  judgment-creditor  mesne,  betwixt 
the  articles  and  the  conveyance ;  but  this  must 

fk)  Finch  Y.  Earl  of  WinchdifOy  i  P.WmB.  378. 
(IJ  Taylor  ▼.  Wheeler,   cited  ibid,  and  Burgh  v.  Francis, 
Finch's  Rep.  38. 
(m)  1  P.  Wms.  383. 
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be  where  the  consideration  paid  is  somewhat 
adequate  to  the  thing  purchased ;  for  if  the 
money  paid  is  but  a  small  sum  in  respect  of 
the  value  of  the  land,  that  shall  not  prevail 
over  a  mesne  judgment-creditor. 

On  the  bankruptcy  of  a  defendant  against 
whom  a  judgment  has  been  obtained^  the  judg- 
ment-creditor must,  as  against  the  bankrupt's 
estate,  which  is  subject  to  the  bankruptcy,  Jb% 
paid,  pari  passu^  with  the  other  creditors  (n). 
So  that  a  lien  by  reason  of  the  judgment  does 
not  avail  the  judgment-creditor,  as  against  the 
assignees  under  a  commission  of  bankrupt^  or 
purchasers  under  these  assignees  (oj ,  although 
there  be  a  contract  by  the  bankrupt  to  sell, 
and  the  assignees  are  trustees  for  the  purchaser, 
subject  to  a  hen  for  the  purchase*money  (p)* 
But  notwithstanding  a  subsequent  bankruptcy, 
the  judgment*creditor  may  enforce  his  lien 
against  a  purchaser  from  or  under  the  bank- 
rupt himself. 

Under  a  judgment  and  an  execution  against 
the  defendant  himself,  or  his  alienee,  on  that 
judgment,  no  more  than  a  moiety  of  his  lands 
and  tenements  can  be  taken  in  execution. 

By  a  moity  is  intended  the  entirety  of  a  di- 
vided  part,  by  metes  and  bounds  (qj^  equal  to 

(nj  Newland  v.  — - 1  P.  Wais.  99. 

foj  21  Jac.  1.  c.  19.  8.9. 

CpJ  Shper  y.  Fish,  2  Vts.  &  Beunef^  145 ;  Sharpe  ▼.  Rhoatkt 
2  Rosei  19a. 

CqJ  Fenny  r.  Durrant,  1  Barn.  &  Alder.  43.  Den  ▼•  Ler^ 
Abmgdon,  Dough  473. 
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t>ne  fall  half  part ;  and  each  succeeding  judg. 
ment-creditor  must  be  content  to  take  an  un^ 
divided  moiety  of  that  which  shall  remain  from 
time  to  time  (r)^  $ed  quare. 

But  although  no  more  than  one  moiety  can 
be  taken  in  execution,  under  one  judgment, 
jet  it  has  been  decided,  that  a  plaintiff,  by  ob- 
taining two  judgments,  each  of  the  same  date, 
and  by  suing  a  separate  execution  on  each  judg- 
ment, may  take  a  distinct  moiety  under  each 
execution,  and  then,  by  moieties,  have  the 
entirety  in  execution  ($)• 

Although  no  more  than  one  moiety  can  be 
taken  in  execution  under  a  judgment  against 
the  ancestor,  or  alienee  of  the  ancestor,  yet 
under  sui  execution  against  the  heivj  quasi  heir, 
the  entirety  may  be  seized  to  answer  the  de- 
mand of  the  creditor ;  for  against  the  heir  the 
remedy  depends  on  the  rules  of  the  common 
law  (tjj  and  on  the  liability  of  the  heir  to  the 
debts  of  the  ancestor,  and  not  on  the  statute 
law  CnJ,  which  gave  the  writ  of  ekgit  against 
the  debtor  himself,  and,  as  a  consequence, 
against  purchasers  under  him. 

At  the  common  law,  it  is  submitted,  the  jiidg- 
ment-creditor  was  without  sny  remedy  against 
a  purchaser  from  the  debtor,  or  his  heir:  for 
when  such  purchase  was  made  prior  to  execu- 

CrJ  Hunt  V.  Cogan,  Cro.  Eliz.  48s. 
fs)  Au.  Gen,  ▼.  Andrew^  Hard.  33. 
{t)  ^Herbert's  Case;  3  Rep.  is.  4* 
(uj  Westm.  3. 
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tion  against  the  debtor  himself,  the  remedy^ 
could  not  be  carried  higher  than  a  \i'rit  of  levari 
facias^  under  which  the  goods  and  chattels  of 
the  debtor,  and  the  ren^«  and  profits  of  his  land, 
might  be  seized  for  the  use  of  the ,  plaintiff; 
and  a  purchaser  from  the  heir  was  not  liable 
by  reason  of  the  debt,  unless  prior  to  the  pur* 
chase  there  was  an  action  for  the  debt. 

Even  a  lis  pendens  against  a  defendant  for 
debt  did  not  create  a  lien,  and  therefore  an 
alienation  before  judgment,  unless  the  alienation 
was  impeachable  for  fraud,  under  the  statute 
of  13  Eliz.  c.  5,  was  effectual  ;  but  if  the  suit 
was  against  an  heir  for  the  debt  of  the  an- 
cestor, then  the  lien  seems  to  have  attached  from 
the  commencement  of  the  suit,  and  not  merely 
from  the  judgment. 

The  distinction,  with  its  reason,  is  stated  by 
Lord  Coke  in  these  terms  (x)  : 

^^  On  a  judgment  in  debt,  the  plaintiff  shall 
^^  not  have  execution ;  but  only  of  that  land, 
^'  which  the  defendant  had  at  the  time  of  the 
^'  judgment,  for  that  the  action  was  brought 
^^  in  respect  of  the  person,  and  not  in  respect 
^^  of  the  land.  But  if  an  action  of  debt  be 
'^  brought  against  the  heir,  and  he  alieneth, 
*^  hanging  the  writ,  yet  shall  the  land  which  he 
^'  had  at  the  time  of  the  original  purchase  be 
"  discharged ;  for  that  the  action  was  brought 
*^  against  the  heir  in  respect  of  the  land/' 

Under  an  elegit ^  and  a  writ  of  execution  > 

(sj  1  Inst.  108.  a.  b. 
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a  chattel  interest,  and  not  a  freehold  estate,  will 
be  acquired  (u) .  The  estate  of  the  conuzee  of 
the  judgment,  or  the  purchaser  from  him,  under 
the  extent,  will  be  measured  by  the  value  at 
which  the  lands  are  extended  ;  for  example ;  if 
the  debt  be  100/.  and  the  extended  value  10/. 
the  estate  will  continue  for  ten  years,  and  de- 
tentaine  at  the  end  of  that  period.  It  is  an 
estate  in  efiect,  though  not  in  terms,  and  though 
not  determinable  as  such,  for  ten  years.  , 

At  Law  the  extended  value  is  conclusive.  It 
is  formed  on  a  calculation  which  allows  the  ere* 
ditor  reasonable  interest  for  his  money.  But 
abl  Exjuity  the  actual  value,  or  rather  the  actual 
receipt  from  annual  and  casual  profits,  is  re- 
garded ;  and  this  is  even  the  rule  of  Law  in  re- 
gard to  interests  extended  under  statutes,  &c.f^ J. 

Thus,  at  law,  the  estate  will  not  cease  until 
the  expiration  of  that  period  which  computed 
from  the  annual  value  ;  and  without  regard  to 
interest  will  be  sufficient  to  pay  the  debt  of  the 
plaintiff,  even  if  it  can  cease  at  all  without  process. 

In  Equity,  the  plaintiff,  or  those  who  derive 
title  under  him,  are,  except  against  a  purchaser, 
without  notice  (y)^  entitled  to  an  account  of 
the  rents  and  casual  profits  which  have  been 
received.  For  as  the  security  is  considered 
in  Equity  as  a  mortgage,  the  debtor,  and  the 
persons  who  claim  under  him,  may  obtain  a 

/«>  1  Lut.  43,  b.  37.  Atriae,  pL  ii« 

(x)  Shep.  Touch.    Oh.  Statute,  and  next  {>age. 

(if)  Huntimgtan  r.  CrrenviOet  1  Vera.  49. 
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surrender  or  assignment  of  the  extended  inte- 
rest^  on  payment  c^  the  balance  of  the  princi- 
pal money,  the  interest,  and  the  costs  (y). 

It  is  proper  to  advert  to  the  difference  on 
did  eflfects  of  judgments  as  against  real  estates, 
and  as  against  personal  estates.  From  the 
moment  at  which  a  judgment  is  recorded  it 
becomes  in  equity,  and  from  the  moment  it  is 
docketed,  it  becomes,  at  law,  a  lien  on  all  estates, 
either  in  fee-simple,  fee-tail,  or  for  life. 

But  it  has  not  any  operation  against  lands  of 
copyhold  tenure ;  and  as  against  the  issue  in 
tail  it  will  not  have  any  operation. 

It  will  charge  the  estate  of  the  tenant  in  tail 
himself,  and  of  all  persons  who  may  derive  a 
title  from  his  alienation  or  conveyance.  F<Mr 
that  reason  execution  may  be  sued  against  the 
tenant  in  tail ;  or  should  he  be  dead,  and  during 
his  lifetime  he  should  have  aliened  in  a  manner 
to  bind  his  issue,  either  alone,  or  the  issue,  or 
the  persons  in  reversion  or  remainder,  then  the 
judgment  will  be  available  as  against  aH  peiv 
sons  who  have  a  title,  to  the  prejudice  of  the 
issue  in  tail,  or  of  those  in  reversion  or  re- 
mainder. 

As  against  terms  for  years,  and  personal 
estates,  judgments  do  not  create  any  specific 
lien.  The  property  is  bound  only  from  the 
time  at  which  execution  is  sued  to  the  sheriff, 

(y)  Deanamrt  v.  Hampion^  TothiD^  154,  Jacoh  ▼.  TkoAery 
Tenn  Rep.  197.  Gi^^ty  ▼•  WaUon^  517-  MarA  t.  lA$i 
1  Vtnt  338. 
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or  Other  officer^  and  delivered  to  him  for  the 
purpose  o(  being  executed  (z) . 

Under  judgments  which  create  liens  on  real 
estates  there  is  a  priority  of  title. 

^Each  judgment-creditor  will  be  preferred 
according  to  the  priority  of  his  judgment ;  and 
should  a  judgment-creditor  of  subsequent  date 
first  sue  execution,  and  seize  the  lands,  a  prior 
judgment-creditor  would  not  be  prejudiced/ 

In  an  ejectment  he  might  recover  against  the 
puisne  judgment*creditor,  and  all  persons  claim- 
ing under  him,  in  the  same  manner  as  he  might 
hare  recovered  against  the  debtor  himself.  But 
the '  second  or  subsequent  judgment-creditor 
may,  in  his  turn,  resort  to  the  land  when  the 
former  judgment  is  satisfied,  so  that  he  will  be 
postponed,  and  not  excluded. 

As  to  leasehold  Estates,  the  rule  is  different. 
.Each  creditor  will  be  preferred  according  to 
the  priority  of  his  execution,  without  regard  to 
the  priority  of  his  judgment. 

In  adverting  to  Crown  debts,  the  instances  in 
i^hich  the  Crown  shall  have  priority  over  judg- 
ments has  been  noticed. 

Terms  for  years,  and  other  legal  estates  out- 
standing in  trustees,  are  of  great  utility  in 
protecting  against  judgments,  and  the  like  cir- 
cumstances. 

Judgments,  &c.  will  be  binding  on  pur- 
chasers, with  notice  of  these  encumbrances; 
but  purchasers  for  a  valuable  consideration, 

(xj  9g  Csr.  a,  c.  3. 
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without  notice  of  the  encumbrancest  may  pro- 
tect themselves  against  the  encumbrances  as 
far  as  they  can  obtain  a  prior  legal  Utle.(b); 
for  if  they  can  protect  themselves  at  Law  against  ^ 
judgments  or  other  encumbrances,  Equity  will 
not  disturb  their  legal  title,  or  take  from  them 
the  advantage  or  protection  they  have  ob- 
tained. 

In  this  respect  there  is  a  difference  between 
judgments  and  Crown  debts ;  for  as  the  lien  of 
the  Crown  attaches  on  the  equitable  as  well  as 
the  legal  estate,  (such  is  the  alleged  ground  of  the 
decision,)  even  a  purchaser  .for  a  valuable  con- 
sideration, and  without  notice,  cannot  defend 
himself,  even  in  equity,  against  the  execution  of 
the  Crown  (c)  • 

The  Crown  will  make  the  extent  even  a  legal 
remedy,  since  it  will  seize  the  property,  and  put 
the  parties,  including  the  trustee,  to  stand  on 
their  title ;  and  no  remedy  will,  under  these  cir- 
cumstances, prevail  against  the  Crown. 

There  may  be  a  judgment  against  an  infanU 
or  against  a  married  woman,  jom//^^  with  her 
husband. 

In  cases  which  excite  suspicion,  there  should 
be  a  search  for  judgments  even  during  the 
period  of  minority^  or  of  coverture ;  though  it 
rarely  happens  that  a  search  for  this  period  is 
deemed  necessary. 

The  rule  of  ordinary  practice  is  to  search  for 

(h)  WittougkBy  r.  WiUwghby,  1  Tenn  Rep.  763.  Appz.  p.  24- 
(c)  King  y.  Sndth.    SugcL  Vendor  &  Purchaser,  Appx. 


DUTY  OF  THB  CeNVEYANCER*         33? 

judgments  for  ten  years,  and  to  cariy  the  search 
into  a  period  of  ten  years  from  any  judgment^ 
i^hich  from  time  to  time  may  be  found. 

Extraordinary  or  suspicious  cases  may  call 
for  a  greater  latitude  of  search. 

On  the  other  hand^  the  proper  course  for 
counsel  is  to  refer  it  to  the  diircretion  of  the 
purchaser  or  mortgagee,  whether  any  search  be 
deemed  expedient. 

Aa  to  all  lands  except  those  in  register 
counties^  the  docket  is  to  be  searched  for  judg* 
ments ;  as  to  lands  in  the  register  counties^  the 
register  is  to  be  searched  for  encumbrances^sisk^e 
31  judgment^  though  dogeted,  will  not,  as  to  lands^ 
in  a  register  county,  become  against  a  purchaser 
without  notice,  a  lien,  unless  it  be  also  registered. 

It  is  to  be  remembered,  that  the  statutes  lor 
dogeting  judgments,  registration,  &c.  merely 
pirotect  purchasers,  and  those  who  are  to  ad- 
minister assets.  With  these  exceptions^  jjudg- 
ments,  &c.  remain  in  as  full  force  as  ever. 

Without  either  docket  or  registration^  they . 
are  a  lieii  against  the  defendant  and  his  pipc^- 
perty  till  aliened.     Hence  the  decisions  thAt  a 
jfUrchaser  with  notice  of  the  judgments-  is  in 
JBqtiity  bound  by  the  lien  of  the  judgments^(^dy). 

It  would  be  a  great  iqipFoveinenli  on  the  Law, 
and  in  the  result  beneficial  to  those  who  derivtt^ 
emoluments  from  the  search,  that  an  act  should 
be  passed^  that  no  judgment  should  remain  a 

CdJ  Le  Neve  ▼.  L$  Neve,  4  ^^'  ^  C.  465-     3  Atk.  646, 
Jbmier.  Strai^niare,  t6  ▼€8.419. 
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lien  against  a  purchaser  unless  the  judgment 
has  been  dogeted  within  ten,  or  even  five  years ; 
so  that  an  old  judgment,  in  order  that  it  may 
be  revived  as  a  lien  agaiilst  the  land,  must  be 
dogeted  anew  within  the  limited  period. 

One  of  the  statutes  has  a  provision  founded 
on  this  principle  of  convenience  and  justice. 

The  facility  of  search,  and  the  limited  ex- 
pense which  would  attend  the  search,  would 
induce  a  more  frequent  resort  to  the  docket^ 
and  increase  the  emoluments  of  the  officers. 

At  present,  from  the  identity  of  names,  &c. 
it  is  difficult  to  trace  judgments  which  do,  from 
those  which  do  not,  affect  the  vendor;  and  tliey 
are  an  endless  labour  and  expense  in  the  inves- 
tigation, and  in  its  consequences ;  and  th^se 
difficulties  render  the  greater  part  of  solicitors 
very  reluctant  to  embark  on  the  inquiry. 

A  search  for  judgments,  against  (for  example)' 
Charles  Brown,  of  London,or  of  Liverpool,  would 
bring  forward  one  hundred  judgments  at  least, 
which  were  against  other  persons  than  the  vendor, 
and  then  all  these  judgments  must  be  accounted 
for  before  the  title  could  be  safely  accepted. 

Is  it  not  far  better  that  each  creditor  should 
be  kept  on  the  alert  to  preserve  the  lien  of  his* 
judgment,  than  that  the  great  body  of  pro- 
prietors and  purchasers  should  be  harassed  by 
long  and  unnecessary  investigation  of  the  ex- 
istence of  encumbrances  which,  as  to  the  greater 
part  of  them,  have  long  since  been  discharged? 
Why,  as  ag^^inst  the  rights  of  creditors,  a&  well 
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^s  against  those  who  have  titles  x)f  entry,  &c. 
vould  not  a  statute  of  limitations  be  a  whole- 
some and  salutary  law  ? 

When  the  purchaser  can  obtain  a  clear  title 
to  a  legal  estate,  anterior  to  the  period  at  which 
he  would  otherwise  search  for  judgments,  Jthen, 
in  practice,  a  search  for  judgments  is  not  advised. 
The  purchaser  may  rely  on  the  legal  estate,  and 
the  rule  of  equity,  which  protects  purchasers 
for  a  valuable  consideration,  and  without  notice. 
He  must,  however,  require  an  exoneration  from 
judgments  of  which  he  has  notice ;  and,  as 
already  observed,  he  must,  notwithstanding  he 
can  obtain  the  legal  estate,  search  for  Crowii 
debts,  if  there  be  any  probability  that  encum- 
brances of  that  description  may  exist. 

The  mere  bond  of  an  ancestor  does  not  create 
any  lien  on  the  land.  At  the  Common  Law^ 
and  even  at  this  day,  notwithstanding  the 
statute  (e)  which  subjects  the  heir  to  an  action 
for  the  value  of  real  assets  which  he  has  aliened, 
the  alienee  will  have  a  good  title  against  the 
<;reditors  who  have  not  commenced  their  action. 

But  after  a  suit  commenced  in  Equity  (fjj  as 
well  as  after  suit  commenced  at  Law  (g)  against 
the  heir  or  devisee,  to  make  the  assets  available 
to  the  creditors,  no  purchaser  can  safely  accept 
the  title  without  a  release  from  the  creditors, 
•who  by  their  suit  have  fixed  the  property  with 
their  lien. 

(e)  3  Will,  and  Mary,  c  14.  i  5.         (f)i  Inst.  103. 
f£)  Green  v.  LoweSf  1  Bro.  C.  C-  207. 
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7tbly9Statutes. — ^These  are  statutes-merchant, 
and  of  the  staple.  They  were  introduced  as 
liens  on  estates,  and  as  securities  to  creditors, 
by  several  acts  of  parliament  (g) . 

These  instruments  were  formerly  of  general 
occurrence,  but  in  modem  times  they  have 
grown  into  disuse  ;  and  it  is  very  rare  to  see 
or  to  hear  of  a  statttte*merchant,  or  statute- 
staple,  except  in  abstracts,  deducing  titles  from 
a  remote  period. 

These  assurances  were  in  their  origin  mer- 
cantile securities,  rather  than  securities  of  ordi- 
nary use  ;  and  they  were  superseded  by  mort- 
gages after  the  power  of  alienation  was  extended 
and  became  general. 

These  •  securities  possessed  one  advantage 
over  judgments;  since  a  judgment-creditor, 
having  a  single  judgment,  could  not  take  more 
than  a  moiety  of  the  lands  of  his  debtor  in 
execution,  while  a  creditor  under  a  statute-mep- 
chant  or  statute-staple  may  take  the  entirety 
of  the  lands  in  execution ;  and  after  extent  by 
execution,  and  a  writ  of  liberate^  sued  and  re- 
turned, the  creditor  has  an  estate  of  a  chattel 
interest,  entitling  him  to  hold  the  lands  until 
he  be  satisfied  his  debt.  And  Shepherd  (h) 
says,  his  reasonable  costs  and  damages,  for 
fraudulent  delay  and  expense  :  But  it  seems, 
says  Shepherd  (i)^  the  time  shall  not  run  out, 
nor  be  said  to  begin,  until  the  entry  of  the 

(g)  ay  Ed.  3,  c.  9.   33  H.  8,  c.  6. 

(h)  Touchstone,  347.  (i)  TotiehstoDey  p.  347. 
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conusee  into  the  land  ;  for  if  the  land  be  ex- 
tended,and  remain  seven  years  without  a  liberate 
made,  jet  he  n^ay  have  a  liberate  at  the  end 
of  the  seven  years  ;  and  as  soon  as  the  conusee 
shall  be  satisfied  his  debt  and  damage  by  the 
goods  and  chattels  of  the  conusor,  and  by  the 
ordinary   and  certain,  or    extraordinary  and 
casual,  profits  of  the  land,  the  conusor   shall 
have  his  land  again  ;    and  for  that  purpose,  if 
the  conusee  refuse  to  give  him  an  account,  and 
to  yield  up  his  land  to  him  the  conusor,  how-^ 
beit  he  may  not  enter,  yet  he  may  compel  the 
conusee  thereunto,  by  a  writ  called   a  vefUfe 
facias  ad  camputandum^  in  the  nature  of  scire 
fadas^  by  which  the  conusor  shall   call    the 
conusee,  his  executors  or  administrators,  to  lie- 
count  ;  and  if  upon  the  account  it  shall  appear 
he  is  satisfied,  the  conusor  shall  have  his  land 
again ;  and  if  it  appear  he  is  over  satisfied,  he 
shall  answer  for  the  overplus  to  the  conusor:  but 
the  conusor  may  not  enter  upon  the  conusee 
until  he  hath  brought  this  writ,  and  made  it 
thereupon  to  ^pear  that  the  conusee  is  satis-^ 
fied ;  and  in  case  the  conusee  be  dead,  his  ex- 
ecutor or  administrator  may  have  execution  of 
the  statute  without  any  scire  facias^  upon  the 
showing  of  the  statute  and  the  testament  in 
Chancery ;    and  if  the  sheriff  return  that  the 
conusor  is  dead,  the  execution  shall  be  made 
of  his  lands  only,  in  the  hands  of  his  heir  or 
die  purchaser,  but  if  the  heir  be  under  age,  the 
execution  cannot  be  done  until  he  be  of  full 

z  3 
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age  ;  and  if  the  conusor  die  in  prison,  the  e:fi^ 
ecution  shall  be  of  the  lands,  goods  and 
chattels ;  and  if  the  gaoler  that  hath  him  in 
prison  suffer  him  to  escape  he  must  answer  that 
debt ;  and  if  it  fall  out  that  the  conusee,  his 
executor  or  administrator,  be  ousted,  or  dis- 
turbed of  his  execution  by  the  conusor  him- 
self,  or  any  other  during  the  time  of  the 
extent,  he  may  relieve  himself  against  the  dis* 
turber  by  assise^  or  other  action  *  as  another  in 
the  like  case  may  do ;  and  if  he  be  rightfully 
ousted,  or  disturbed  by  one  that  hath  better 
right,  as  by  one  that  hath  a  former  statute,  or 
the  like,  or  by  the  act  of  God,  as  by  fire,  water, 
or  the  like^  in  these  cases  the  conusee  shall 
hold  the  land  over  after  the  time  of  his  extent 
until  he  be  satisfied.  But  when  it  is  through 
his  own  neglect  only  that  he  is  unsatisfied,  as 
where  the  lands  are  delivered  to  him  by  the 
liberate^  and  he  after  his  entry  into  them  make 
a  conditional  surrender  of  them ;  a^  if  lands 
of  the  value  of  10/.  by  the  year  be  delivered  to 
him  in  execution  for  40/.,  and  he  within  four 
years  make  a  conditional  surrender  of  them  to 
the  conusor,  and  after  he  enter  for  the  condi* 
tion  broken,  in  this  case  he  shall  not  hold  the 
land  over  the  four  years ;  for  he  must  take  the 
profits  upon  his  extent  presently. 

The  remedies  for  this  interest  give  to  it  one  of 
the  privileges  of  a  freehold  estate ;  viz.  to  be 
held  ut  liberum  tenementumy  as  a  freehold,  with 

*  Now  by  Ejeetment^ 


t>UTT    OF   THE   CONVEYANCER,         343 

u  tODBequential  remedy  of  maintaining  a  writ 
of  assize,  which  before  the  introduction  of  actibns 
of  ejectment  into  general  practice,  was  the  festi^ 
nam  remeditim  of  our  ancestors. 

Still  the  interest  was  of  a  chattel  quality  (kjj 
though  by  this  enactment  of  similitude,  protect- 
ed, in  point  of  remedy,  by  that  form  of  suit 
which  at  the  common  law  was  peculiar  to 
freehold  interests. 

In  consequence  of  the  interest  being  of  a 
chattel  quality,  it  devolves  to  the  personal 
representatives,  and  not  to  the  heir ;  and  it 
roust  be  derived  from  the  owner,  through  his 
executors  or  administrators,  in  like  manner  as 
all  other  chattel  interests  are  derivable^ 

The  points  which  are  most  material  to  be 
known  on  this  subject  are  collected  in  Shep^ 
herd's  Touchstone,  chap.  Statute. 

8thly,  Recognizances. — ^These  are  a  species  of 
bond  or  obligation  on  record,  by  which  per- 
sons become  bound  to  the  king^  and,  in  that 
case,  the  debts  partake  of  the  qualities  of 
Crown  debts. 

They  are  usually  entered  into  by  parties  in 
Courts  of  Record,  or  before  some  magistrate 
duly  authorized  (I) .  And  other  recognizances 
are  in  effect  statutes-merchant,  and  given  to  in- 
dividuals for  their  security. 

The  statute  law  has  made  divers  regulations 
reapecting  these  recognizances  to  the  Crown  (mjy 
and  to  subjects  (n). 

(k)  1  Init.  «50,  b.    «  Vent.  337.        (I)  Shcp.  Touch.  344. 
(m)  Filler's  Abridg.  Title  Prerogative.    33  Hen.  8,  c.  29^ 
(n)  Supra.  993* 
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&ecogni;i;ftnce6  partake,  in  a  great  meuufe^ 
of  the  nature  of  judgments  :  and  ai^e  bihdiiig 
only  from  the  time  at  which  they  are  enrolled. 
The  statute  of  29  Ch.  2.  c.  3,  ^  18,  made  this 
provision  for  the  protection  of  purchasers. 

It  may  be  useful  to  give  a  general  summary 
of  the  Law  respecting  Crown  debts,  judgments, 
recognLsances,  and  statutes^-merchant  and  8ta» 
pie,  under  the  following  heads,  with  a  view  to 
show  the  specific  difference  between  the  several 
securities : 

1st,  The  time  from  which  the  lien  com-* 
mences : 

Sdly,  The  property  which  may  be  affected 
by  the  lien : 

3dly,  The  interest  which  is  acquired  under 
the  execution  for  each  species  of  security  : 

4thly,  The  persons  who  are  protected,  and 
under  what  circumstances,  from  this  lien. 

Ist.  The  time  from  which  the  lien  commences. 

It  commences,  as  to  Crown  debts,  from  dif- 
ferent periods,  under  different  circumstances; 
viz.  as  to  debts  generally,  it  commences  from 
the  time  at  which  the  debt  or  title  (as  attain- 
der, &c.)  appears  on  record  (h)  by  judgment, 
or  by  the  return  of  an  inquisition,  finding  the 
debt ;  or  finding  that  which  gives  the  Crown  a 
right  to  the  debt  (i) ,  if  the  debt  be  on  record ; 
and  its  amount  ascertained. 

2dly.  With  respect  to  debts  due  to  the 
Crown  by  bond,  and  which  by  the  statute  of 

ChJ  M^muny's  Bxche<|uer,  f 9f ,  5113. 
ft  J  Ibid. 
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33  fl.  8,  c.  29r  V6  made  of  the  nature  of  recog« 
ni^ahces  of  statute-staple,  it  commences  from 
the  time  at  which  the  bond  was  entered  into; 
and  with  respect  to  debts  due  from  receivers 
and  accountants,  falUng  under  the  provisions 
of  the  act  of  parHament  of  13  Ehz.  c.  4,  the 
lien  commences  from  the  time  at  which  the 
officer  receives  his  appointment^  although  the 
debt  be  contracted  at  a  period  long  subsequent, 
and  covers  all  lands  held  at  that  time,  or  ac- 
quired in  the  intermediate  period  before  extent. 
This  appears  from  the  enactment,  and  the  cases 
already  cited  in  a  former  page. 
.  Thus,  though  a  man,  being  an  accountant, 
should  sell  an  estate  before  he  is  indebted,  and 
afterwards,  while  he  continues  an  officer  under  the 
same  appointment,  he  should  become  indebted, 
the  Crown  may  follow  the  lands  into  the  hands 
of  the  purchaser.  An  end  may  be  put  to  the 
lien  of  the  Crown,  as  to  all  future  debts,  by  a 
surrender  of  the  office. 

Even  the  acceptance  of  the  same  office  under 
a  new  appointment  would  not,  by  reason  of  a 
debt  subsequently  contracted,  affect  a  purchaser 
who  had  completed  his  purchase  prior  to  such 
new  appointment. 

Judgment  by  a  creditor  against  an  heir  was 
binding  on  the  land  by  relation  to  the  time  at 
which  the  action  was  commenced. 

With  this  exception,  judgments,  statutes- 
jfnerchant,  and  of  the  staple,  and  recognizances, 
are  binding  on  the  land  of  the  debtor,  as  against 
him  and  his  heirs,  only  from  the  time  at  which 
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they  are  respectively  entered  of  record ;  and  asF- 
to  judgments,  the  time  to  \irhich  they  relate,  a» 
the  return  of  the  writ,  &c. ;  but  as  against  pur- 
chasers for  a  valuable  consideration,  and  in 
equity  without  notice,  only  from  the  time  at 
which  judgments  are  docketedj^nd  recognizances 
are  enrolled. 

But,  inasmuch  as  these  encumbrances  are  a 
lien  on  the  debtor  and  his  heirs,  they  are  in 
Equity/  a  lien  on  the  purchaser,  who  before  the 
completion  of  his  purchase  has  notice  of  these 
securities  (k) . 

And  with  respect  to  lands  in  register  counties, 
the  lien  of  judgments  does  not  attach  at  Law 
until  registration  of  the  several  deeds  and  en- 
cumbrances, in  the  mode  prescribed  by  the 
several  register  acts. 

fiut  a  purchaser  is  bound  by  these  encum- 
brances although  they  be  not  registered,  in 
case  he  has  notice  of  these  encumbrances  prior  to 
the  completion  of  his  purchase,  by  taking  a  con- 
veyance, or  payment  of  his  purchase  money  (I). 

As  between  judgment-creditors,  &c.  each  will 
have  priority  according  to  the  date  of  the  lien. 
But  the  Crown  takes  precedence  though  its 
lien  be  of  subsequent  date,  unless  the  execu- 
tion be  executed. 

2dly,  The  property  which  may  be  ajSfected 

by  the  lien. 

For  our  purpose,  it  is  necessary  only  to  con- 

fk)  Le  Neve  v.  Le  Neve^  3  Atk.  646,  4  Bro.  P.  C.  465.  Davis 
T.  Siraihmorey  16  ¥68.419. 

ClJ  3  Atk«  815.  2  Yes.  sen.  45Q.  Mitford's  pleadings^  8i6» 
3d.  Edili. 
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sider  the  different  interests  which  may  be  taken 
in  execittion. 

1st.  Under  an  extent,  the  Crown  may  seize 
the  lands  and  tenements,  tithes,  rents,  annu* 
ities,  leases,  and  other  chattels  real,  goods  and 
chattels,  and  even  the  debts  and  other  choses 
in  action  belonging  to  the  debtor ;  and  the 
King,  by  his  prerogative,  may  be  the  assignee 
of  a  chose  in  action. 

Under  statutes-merchant  and  statutes-staple, 
and  recognizances  to  individuals,  the  lands,  the 
body,  the  leases,  and  goods  and  chattels^  may 
be  seized  ;  or  under  an  elegit j  on  a  judgment,  a 
moiety  of  the  lands,  and  all  the  leases,  goods,  and 
other  chattels  of  the  debtor,  except  oxen,  and  the 
beasts  of  the  plough,  may  be  seized,  and  sold ; 
or  leases  may  be  extended  fmj ;  and  it  has  been 
decided,  that  an  equity  of  redemption  of  a  term 
for  years  cannot  be  taken  in  execution  at  the 
suit  of  the  subject  (n)  ;  but  the  Crown  may  take 
trust-estates  and  equities  of  redemption  in  exe- 
cution. By  a  provision  in  the  statute  of  Frauds 
and  Perjuries,  the  subject  may  take  trust-estates 
in  execution,  while  the  legal  estate  remains  in 
the  trustee  (i.  e.)  till  the  purchaser  has  obtained 
the  legal  estate. 

After  the  purchaser  has  obtained  the  legal 
estate,  then  the  relief,  if  any,  for  the  creditor,  is 
since  the  statute,  as  it  was  before  the  statute,  in 
equity ;  so  that  a  purchaser,  including  a  mort- 
gagee, or  the  object  of  a  settlement  on  mar- 

(m)  Palmer's  Case,  4  Rep.  74.    8  Rep.  96,  171. 
^n)  Lyster  v.  DoBandf  1  Yes.  Jun.  481. 
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riage,  &c.  cannot  protect  himself  unless  he  was 
a  purchaser  for  a  valuable  consideration^  and 
without  notice. 

-  Independently  of  the  statute,  judgments 
against  a  man  who  has  a  trust«estate  in  fee»  or 
«n  equity  of  redemption  of  the  fee,  are  a  lien 
X>n  the  equitable  interest. 

A  judgment  or  Crown .  debt  against  one  of 
two  joiut^tenants  will  not  bind  the  survivor  (m)^ 
unless  the  execution  be  perfected  in  the  life- 
time of  the  debtor.  And  although  two  persons 
are  debtors  to  the  Crown,  and  one  of  them  die, 
the  lands  of  both  may  be  taken  in  execution 
for  the  debt  of  the  Crown  (n)j  or  of  a  sub- 
ject (o). 

The  iime  in  tail  are  liable  before  alienation 
to  the  extent  of  the  Crown,  for  a  debt  of  the 
tenant  in  tail,  by  judgment,  recognizance,  or 
obligation  under  the  statute  of  S3  Hen.  8,  c.  39- 
But  alienation  by  the  issue  before  extent  defeats 
the  lien  (p)  ;  and  the  act  which  creates  a  lien 
against  heirs  in  tail  does  not  extend  to  any 
debts  except  those  originally  due  to  the  King 
by  judgment,  &c. 

Wives  entitled  in  respect  of  dower,  jointures, 
&c.  and  other  purchasers,  except  heirs  in  tail, 
will  retain  their  titles  if  prior  to  the  lien  of  the 
Crown  (q). 

(m)  Manning's  Excb.  538.    50  Ass.  pi.  5.    1  Inst.  185. 
(n)  Mamiihg,  \^, 
(0)  Rex  v.  MaU^  1  Price,  195. 
(p)  Lord  Anderson's  Case,  7  Rep.  91. 
(q)  FoskeVs  Case,  a  Leon.  90 ;  Sir  Thomas  Cooil's  Quci 
7  Rep.  19. 
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When  a  term  of  years  is  granted  to  the 
Crown  debtor  and  his  wifcy  and  the  husband 
dies,  the  Ctown  may,  it  is  said,  take  the  residae 
of  the  term  (r).  This  proportion,  it  should 
seem,  is  applicable  only  when  the  writ  of  ex^ 
tent  is  tested  in  the  life*time  of  the  husband . 
Sed  quare.  And^  that  which  is  personal  to  thd 
debtor,  and  cannot  be  alienated  by  him,  can-^ 
not  be  taken  in  execution,  even  for  the  debt  of 
the  Crown ;  as  an  annuity  for  the  personal  main- 
tenance of  the  debtor,  and  with  a  restriction 
on  the  right  to  assign  (s). 

The  like  point  had  been  ruled  by  Lord  Thur-* 
low  as  against  assignees  under  a  commission  of 
bankrupt  (t).  And  the  trusts  which  exclude 
anticipation  by  married  women  of  their  separate 
estate,  are  founded  on  the  same  principle. 

In  a  late  case,  however.  Sir  Will.  Grant  (u) 
decided  that  the  restriction  against  alienation 
was  void,  as  repugnant  to  the  nature  of  the 
interest ;  it  being  in  favour  of  a  person  not 
ander  coverture. 

But  surety  the  donor  of  a  partial  or  limited 
interest  may  fetter  it  with  restraints  on  alien* 
ation,  as  in  the  instance  of  a  lease,  to  be  void 
on  bankruptcy,  assignment,  &c.  or  an  estate^tail 
to  cease  an  wrongful  alienation.  Perhaps  a  dis- 
tinction presented  itself  to  the  luminous  mind 
of  Sir  W.  Grant :  In  favour  of  the  donor  the 
restriction  is  good  ;  but  the  donee  cannot  claim 

(r)  Manning's  Exch.  538. 

CO  I^cx  V.  RMmon^  Wightw.  386.  Manning,  548. 

(t)  Ex  parte,  Lydstone  Newman,  in  or  about  the  year  1775. 

(tt)  Mast.  Rolls. 
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a  benefit  against  his  own  alienation  ;  for  what« 
soever  is  vested  in  him  is  subject  to  all  the 
consequences  and  incidents  which  attach  on  pro- 
perty. Thus,  though  a  lessee's  interest  may  be 
defeated  by  his  assignment,  alienation,  &c. 
the  creditor  may  take  his  interest  in  execution  ; 
his  assignee  shall  have  that  interest,  subject  to 
the  rights  of  the  reversioner. 

On  the  same  or  the  like  principle  a  man  can** 
not  settle  his  property  on  himself,  for  an  estate 
to  determine  on  his  bankruptcy,  so  as  to  be 
owner  till  bankruptcy,  and  then  to  defeat  his 
interest  to  the  prejudice  of  his  creditors  (xj. 

On  a  ca.  sa.  the  body  only  of  the  debtor  can 
be  seized.  Under  a Jieri  facias  the  goods  only, 
including  the  leases,  can  be  taken.  And  under 
a  levari  facias,  the  goods,  including  the  leases, 
and  the  rents  and  profits  of  the  lands,  (and  this 
was  the  extent  of  the  common-law  execution) 
may  be  taken  in  execution. 

With  respect  to  lands,  it  must  always  be 
remembered,  that  unless  the  debtor  be  the  owner 
at  the  time  when  the  lien  would  attach,  in  case 
there  were  an  ownership,  the  lien  will  attach 
from  the  time  only  at  which  the  ownership  shal^ 
be  acquired ;  and  it  is  to  be  remembered  also, 
that  no  lien  attaches  on  rights  or  titles  of  entry 
or  of  action  until  they  be  converted  into  a 
seisin  (yj .  For  that  reason  a  release  of  the  right 
or  title  of  entry,  before  it  has  been  restored 

« 

(x)  Ex  parte  Cook,  8  Vea.  353.  1  Sch.  and  Lefroy,  44,  179. 
(y)  Bredyman's  Case,  6  Rep.  57.  Stamereand  Amorry'De's  case, 
1  Roll.  Abr.  888,  1.  7. 
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to  an  actual  seisin,  will  place  all  chance  of  lien 
beyond  the  reach  of  the  creditor. 

And  it  is  also  to  be  remembered,  that  lease- 
hold lands,  whether  taken  in  execution  under 
a  Jieri  faciasj  or  under  an  elegit^  or  a  Crown 
execution,  are  not  bound  until  the  teste  of  the 
writ  of  extent ;  nor,  as  to  the  subject,  until  the 
delivery  of  the  writ  of  execution  to  the  sheriff 
to  be  executed. 

At  the  common  Law,  the  execution  of  the 
subject  was  binding  on  goods  from  the  teste  of 
the  writ  of  execution.  The  statute  of  Frauds  in- 
troduced the  regulation  which  suspended  the 
binding  operation  of  the  writ,  until  delivered  to 
the  sheriff. 

Again^  all  freehold  lands,  whether  held  in  free 
and  common  socage,  or  ancient  demesne  (z), 
are  equally  liable  to  execution. 

But  neither  the  Crown  nor  the  subject  i^ 
allowed  to  take  copyhold  tenements  held  in  fee, 
or  for  lives,  in  execution ;  and  it  is  said,  that 
even  leases  for  years  of  copyhold  tenements, 
granted  by  virtue  of  a  license  from  the  lord, 
may  be  taken  in  execution.  Whether  border  or 
customary  freeholds,  passing  by  surrender  in 
^e  Lords  Courts,  are  exempted  from  execu- 
tion, is  not  settled. 

In  one  book  (a)  it  is  supposed  that  the  rents 
^nd  profits  of  copyhold  hereditaments  may  be 
seized  under  an  extent  from  the  Crown. 

(«)  1  Ron.  Ab.  888,  L  3.  See  Watk.  Copy,  s  Vol.  1  si.   Sed.  ju. 
and  see  1  Roll.  Abr.  888, 1.  3.  Pictoe's  Case, 
(a)  This  authority  is  inisl«^<^. 


352  ^  ON    TITLES  : 

This  doctrine  is  in  opposition  to  the  practice 
of  modern  times. 

The  Crown  even  refrains  from  taking  cus- 
tomary freeholds  in  execution^  unless  they 
confer  a  right  to  the  freehold  tenure  in  the  stiict 
and  proper  sense  of  the  term. 

In  shorty  unless  the  freehold  be  such  as  gives 
a  right  of  voting  for  knights  of  the  shire,  or 
makes  the  owner  a  tenant  to  the  c(»nmon-law 
practpCf  it  should  seem  that  it  is  not  subject 
to  execution. 

Sdljy  The  interest  which  is  acquired  under 
the  execution. 

By  each  species  of  execution,  either  of  the 
Crown  or  of  the  subject,  leases  for  years  may 
be  seized,  and  sold  absolutely ;  or  in  the  case 
of  the  subject,  they  may,  under  an  elegit^  be  de- 
livered  to  the  plaintiff  at  an  extended  value,  so  as 
to  give  him  a  partial  or  qualified  interest  (aj. 
but  the  ordinary  course  is  to  seize  the  lease,  and 
sell  it  out  and  out  for  the  residue  of  the  term. 

ThiiSy  one  of  the  modes  by  which  a  term  for 
years  nuty  be  held,  in  point  of  title,  is  by  bar- 
gaiQ  and  sale  from  the  sheriff,  who  has  seized 
the  lease  under  an  execution;  and  of  course  the 
title  to  the  term  depends  on  the  execution ;  and 
though  the  judgment  on  which  the  execution  be 
grounded  was  erroneous(^6^,  the  sale  will  bevahd. 

Under  executions  affecting  real  property,  the 
Crown,  or  creditor,  acquires^  in  general,  only  a 
chattel  interest  to  continue  till  the  debt  and 
damage  be  levied ;  but  by  various  regulations 

(a J  Palmer's  Case,  4  Rep.  74. 

(bj  Hoe's  Case,  5  Rep.  95.  Moore,  753-    Jenk.  364. 
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made  by  the  Statute  Law  (a)^  a  sale  may  be 
made  under  the  order  of  the  Court  of  Exche- 
quer, by  a  deed,  &c.  in  the  name  of  the  deputy 
remembrancer,  for  giving  effect  to  the  execu^ 
tion  of  the  Crown.  Hence  a  new  mode,  or 
root  of  title  through  the  operation  of  these 
statutes.  The  title  depends  on  the  ownership 
of  the  debtor,  and  a  due  observance  of  the  pro-r 
visions  of  the  statutes. 

4thly,  Persons  who  are  protected  from. the  lien. 

Copyholders  have  already  been  noticed  as 
enjoying  protection  to  a  certain  extent  at  least; 
and  purchasers  for  a  valuable  consideration,  and 
without  notice,  and  who  can  protect  their  title 
to  the  possession  by  the  legal  estate,  may  also 
defend  themselves  against  the  execution  of  a 
street;  conferring  only  a  puisne  or  youngep 
title ;  or  conferring  only  an  equitable  interest. 

Hence  one  of  the  important  advantages  of 
assignments  of  attendant  terms,  and  of  a  con-, 
veyance  of  the  legal  estate  ;  but  as  the  Crown 
may  take  equitable  as  well  as  legal  estates  in 
execution,  it  is  now  decided  (b)  that  a  purr 
chaser,  even  for  a  valuable  consideration,  with- 
out notice,  cannot  set  up  a  legal  title  against 
the  execution  of  the  Crown. 

And  an  equitable  lien,  without  conveyance, 
will  not  prevail  against  the  Crown,  since  it  iq 
not  an  ahenation,  and  the  Crown  is  not  boun4 
by  a  trust  (sed  qtuerej* 

(a)  Suprup  p.  301. 

fb)  King  V.  Smth.  Sugdai's  Vendor,  &c.  Appx.  ^. 

VOL,  Hit  4  A 
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With  a  view  to  releases  or  discharges  from 
judgments,  &c.  and  also  the  purchase  of  en« 
-cumbranoes  of  this  description,  it  is  tp  be  ob« 
served  that  judgments^  recognizances,  &c.  are 
assets  where  the  recognizance  was  acknowledged, 
where,  [the  court  in  which]  the  judgment  was 
given ;  while  a  mere  bond  is  an  asset  where  the 
bond  is  to  be  found  at  the  death  of  the  testator 
or  intestate  (c) . 

pthly,  Decrees. — Decrees  may  also  afiect 
titles  by  establishing  the  right  to  a  charge^  or 
to  an  interest  in  the  property. 

In  general  the  right  exists  before  the  decree^ 
;and  the  decree  is  merely  declaratory  of  the 
right. 

In  some  cases  the  decree  makes  that  certaia 
whidi,  without  it,  would  have  been  doubtful  s 
and  sometimes  a  decree  gives  a  title  which,  in 
the  absence  of  a  decree,  would  not  have  been 
supposed  to  exist;  since  the  opinion  might  have 
been  against  the  existence  of  any  charge,  or 
title,  if  such  charge  or  title  had  not  received  the 
iiancticm  of  a  Court  of  Equity. 

Whenever,  therefore,  a  decree  occurs  in  aa 
abstract,  its  influence  on  the  title  must  be  cqih 
sidered;  and  a  purchaser  may  justly  expect 
that  the  difficulties  which  may  arise  from  such 
decree  should  be  removed. 

lOlhly,  Lis  pendens. — Alls  pendem^  (dj  either 
in  Law  or  Equity,  is.construc\ire  notice ;  and  who* 
ever  purchases  while  a  suit  is  depending,  has  in 

CcJ  Dyer,  395,  a.  note.         {i)  t  Inat.  344. 
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construction  of  Law  notice  of  that  suit^  and  muM 
abide  by  all  its  conseque'nces. 

For  example :  should  trustees  for  sale  proceed 
to  a  sale  after  a  suit  in  Equity  has  been  insti- 
tuted to  restrain  them  from  selling,  or  to  com- 
pel them  to  sell  under  the  sanction  aind  direction 
of  the  Court  (e) ;  or  if  creditors  should  file  a  bill 
i^aiAst  an  heir^  Sic.  to  enforce  the  payment  of 
their  debts,  a  purchaser,  even  without  actual 
notice  (j(  such  suit^  would  be  implicated  by  the 
mit^  so  far  that  a  Court  of  Equity  mfight  rescind 
the  sale,  and  learte  the*  purchaser  t^  follow  the 
trustees,  heir,  &c.  for  the  reimbursement  of  his 
money,  and  a  Court  wiU  ivM  suffer  an  alienation 
(exceptin  Equity,  by  will  or  bankruptcy,)  to  alter 
or  vary  the  parties  U>  the  sunt«  Even'  at  the 
common  Law  a  suit  by  a  creditor  against  an 
heir  in  the  debet  and  detinet  gave  the  creditor  a 
lien  from  the  comrnencenient  of  his  suit  (f). 

The  general  maxim  is  ^pendente  Utfi^nikil  innch 
'fiatuTy  rights  or  titles  of  entry  aftd  of  action  are 
not  assignable  at  Law ;  but  in  Equity  the  benefit 
of  the  legal  estate  may  be  assigned,  devised,  &c. 
notwithstanding  the  existence  of  an  aidverse  title. 

Hence  the  observatifow  by  Bacon  in  his  read- 
ing  on  Uses  (g)^  that  titter^  i^^  nx>  case  in  Law 
whereby  an  action  is  tmnsfen^,  but  the  sub^ 
posna  in  case  of  use  (vi«.  the  benefit  of  the  use, 
and  the  remedy  for  it)  ^  was  always  assignable ;' 
nay  fmrther,  you  find  twice,  (27  Hen.  d,  fo.  20. 

(e)  Walker  ▼.  Smallmod.    Ambl.  676. 

(/)  I  Init.  ipa.  b,  Cg)  Bacan*»  Us^^i  1*. 

A  A  ? 
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pL  9,  and  foL  29,  and  pi.  21,)  that  a  right  of 
use  may  be  transferred  (h).  So  there  may  be 
a  devise  of  a  suspended  use  (i),  and  hence  the 
modern  cases,  that  an  interest  by  shifting  or 
springing  use  is  devisable  (k). 

In  actions  at  Law  the  parties  to  a  cause  are 
never  changed  by  the  death  of  the  plaintiff  or 
defendant .  The  suit  is  abated ;  and»  except  in 
those  instances  in  which  the  statute  law  has  alter- 
ed the  common  law,  the  action  must  be  instituted 
anew  between  the  proper  parties.  A  fwtioriy  a 
purchaser  or  devisee  never  could  be  introduced 
into  the  suit  as  a  party. 

But  in  equity,  by  means  of  bills  of  revivor  and 
supplement,  heirs,  executors,  administrators, 
devisees,  assignees  of  bankrupts,  husbands,  &c. 
may  be  introduced  into  the  suit,  although  they 
originally  were  not  parties.  Hence  the  pro- 
longation of  equitable  suits  involved  in  difficulty 
or  intricacy :  But  the  material  point  is,  that 
through  the  progress  of  the  cause  the  defendants 
cannot  by  will,  or  by  any  other  means,  alter 
the  rights  of  the  plaintiff,  though  they  may 
change  the  parties. 

There  is  one  exception;  even  while  a  suit 
is  depending  a  third  mortgagee  may  gain  pri- 
ority over  a  second  mortgagee,  by  obtaining 
the  legal  estate  from  a  first  mortgagee,  or  from 
a  trustee  (I) . 

/h)  Bacon  on  UieSi  16.  Cholfrionddey  v.  Clinton,  2  Meriy.  173% 

Ci)  iLcon.  357. 

CkJ  Sdiin^  Y.  Sdw^i  1  Burr.  1,131. 

fU  Roiuon  V.  Damson,  i  Bro.  C*  C*  63.' 
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1 1  thly ,  Annuities  and  Rents* — ^These  charges 
are  to  be  considered  as  encumbrances,  except- 
so  for  as  the  purchaser  has  contracted  to  buy 
the  property  cum  onere^  or  subject  to  these 
charges . 

In  leasehold  titles  the  attention  should  be 
directed  to  see  that  the  rent  reserved  is  not 
larger  than  the  rent  in  the  particulars. 

For  any  excess  the  purchaser  will  be  entitled 
to  an  abatement,  or,  as  circumstances  may  re- 
quire, to  an  indemnity ;  and  sometimes  to  be 
discharged  from  the  contract. 

Difficulties  also  frequently  occur  from  in- 
effectual attempts  to  apportion  rents  between 
different  parcels  of  land  liable  to  one  entire 
rent.  Rents  reserved  by  leases  for  years,  or 
fee-farm  rents,  quit-rents  payable  for  copy- 
hold tenements,  &c.  cannot  be  apportioned  as 
against  the  persons  entitled  to  the  same,  with- 
out their  concurrence. 

Chief-rents  are  apportionable  on  each  sub-^ 
division  of  the  parcels  (m). 

So  that  each  tenant  will  be  liable  to  pay  oniy 
an  aliquot  part,  according  to  the  value  of  the 
lands  of  which  he  becomes  the  owner. 

It  is  foreign  to  the  purpose  of  these  observa- 
tions to  enter  into  a  minute  investigation  of  all 
the  niceties  attendant  on  the  doctrine  respect- 
ing rents  and  annuities. 

It  is  sufficient  to  observe,  that  a  purchaser 
wll  be  entitled  to  have  all  annuities  and  rents^ 

aaS 
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except  those  which  he  has  contracted  to  pay* 
discharged  by  release,  or  to  have  an  abatement 
out  of  his  purchase-money  to  the  vahie  of  the 
annuities  or  rents  i  or,  according  to  circum-* 
stances,  to  have  An  indemnity  against  the  en* 
cumbranceS.  And  a  oindition  of  re-entry,  Scc^ 
by  reason  of  further  rent,  affords  to  a  pur-* 
chaser  an  objection  against  a  title. 

For  some  purposes,  an  annuity  partakes  of  the 
nature  of  a  legacy  charged  on  real  estate,  and 
is,  in  construction  of  wills,  considered  as  a 
legacy ;  but  it  differs  in  one  material  respect^ 
proper  to  be  noticed  under  this  division,  viz. 
although  a  purchaser  be  not  bound  to  see  to 
the  payment  of  legacies,  when  there  is  a  charge 
of  debts  generally,  and  also  of  legacies,  yet  it 
is  the  uniform  practice,  on  such  occasions,  to 
consider  ati  annuitant  as  a  donee  of  part  of  the 
estate,  and  to  require  a  release  from  the  an^ 
nuitant,  as  the  means  of  completing  the  title. 

12thly,  Debts.-^Of  Crown  debts  notice  haa 
already  been  taken  under  that  bead. 

The  debts  now  in  contemplation  are  debts 
charged  by  will  j  a  debt  secured  to  be  raised 
under  a  term  for  years,  or  under  trusts  declared 
of  the  inheritance. 

In  practice,  this  is  an  important  head,  fre^ 
quently  occurring  for  consideration. 

The  distinctions  estabhshed  by  the  authori* 
ties,  are : 

Istj  When  there  is  a  charge  of  debts  gene* 
rally,  without  ascertaining  the  persona  to  whom 
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the  debts  are  du^,  the  purchtoer  is^  from  tie-* 
cessity,  and  for  general  convenience^  exempt 
from  all  obligation  to  see  to  the  payment  of 
these  debts,  while  they  remain  due  to  persons^ 
generally,  and  not  ascertained. 

2dly,  When  debts  due  to  creditors  generally 
are  fully  ascertained,  with  the  names  of  the^ 
creditors  by  the  decree  of  a  Court  of  Equity^ 
and  the  proceedings  are  of  a  nature  not  to  justify 
a  sale  without  their  concurrence ;  or,  when  the 
debts  are  scheduled,  or  specified  a»  due  to^ 
particular  creditors,  the  purchaser  is  under 
an  obligation  to  see  that  these  charges  shall 
be  duly  satisfied,  except  in  those  instances  in 
which,  he  is,  from  the  nature  of  the  trusts, 
or,  as  now  generally  happens,  by  an  express^ 
provision  in  a  deed,  will^  or  act  of  parliament^ 
exempted  from  the  obligation  of  applying  hisr 
purchase-money  in  the  payment  of  the  debts. 

3dly,  Whenever  a  mortgage  is  made  to  onfr 
person,  in  trust,  for  securing  money  to  another 
person^  tvith  an  intent  that  such  other  persoii 
should  receive  the  money,  it  is  obviously  the^ 
duty  on  the  part  of  the  purchaser  not  to  pay 
the  money  to  any  one  except  the  person  ta 
whom  it  belongs,  or  under  his  direction. 

In  regard^  however,  to  leasehold  estates  s^d 
by  executors,  quasi  executon*,  it  is  a  general 
trie,  that  as  the  executors  are  by  law  intrusted 
with  the  power  of  sale,  for  the  purpose  oi  rais- 
ing money  far  the  payment  of  creditors^  the 
purc^asec  from  the  executor  is  not  bound  ta 
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interfere  in  the  application  of  the  money  he^ 
yond  the  discharge  of  those  encumbrances 
which  exist  independently  of  the  will,  as  mort- 
gages,  &c.  &c. 

ISthly,  Legacies, — These  are  sums  of  money 
given  by  will;  sometimes  generally  without 
being  a  charge  on  the  real  estate ;  sometimes 
they  are  charged  on  real  estate  without  the 
intervention  of  any  trustee;  at  other  times  there 
is  a  charge  of  debts  generally,  without  any 
specification,  and  of  legacies* 

In  other  instances  the  legacies  are  to  be 
raised  under  the  trusts  of  terms  for  years,  or 
under  trusts  declared  of  the  inheritance. 

To  consider  this  subject  under  each  of  these 
heads ; 

Firsts  Where  the  legacy  is  given  generally^ 
it  is  to  be  answered  out  of  the  personal  estate  ; 
and  it  will  be  collected  from  a  former  observa- 
tion, that  a  purchaser,  from  the  executor,  of  a 
term  of  years,  is  protected  from  seeing  to  the 
application  of  his  money  in  payment  of  legacies, 
and  even  against  a  specified  legatee,  unless 
in  that  case  he  has  notice  that  all  the  debts  are 
paid,  and  the  sale  is  contrary  to  the  duty  of 
the  executor  (I). 

2dly,  Where  legacies  are  charged  on  real 
estate  they  become  encumbrances;  and  the 
general  rule  is,  that  a  purchaser  must  take  care 
to  have  the  lands  exonerated  from  this  charge, 

ClJ  1  Inst.  290.  Butler's  notes.    PoweH's  Mortgages,  p.  135* 
vol.  I.  Ed*  1799« 
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by  the  persons  who  by  law  are  entitled  to  give 
such  discharge ;  viz.  the  legatee,  his  executors, 
administrators,  or  assigns. 

Sdli/j  But  where  the  charge  is  of  debts  ge- 
nerally, and  of  legacies,  and  the  debts  are  to  be 
paid,  either  in  terms,  or  by  construction,  prior  to 
the  legacies,  then,  as  the  purchaser  is  protected 
from  the  obligationof  seeing  his  money  applied 
in  payment  of  his  debts,  he  is  in  consequence 
protected  from  seeing  to  the  application  of  his 
money  in  payment  of  the  legacies  (mj . 

This  rule  has  greatly  facilitated  the  comple- 
tion of  titles  to  purchasers  under  circumstances 
which,  prior  to  the  establishment  of  this  rule, 
were  productive  of  great  embarrassment. 

There  seems  to  be  one  exception,  or  at  least 
Si  case  calling  for  caution,  and  imposing  on  a 
purchaser  the  obligation,  or,  if  not  the  obliga- 
tion, the  prudence,  of  seeing  to  the  payment  of 
the  legacies.  The  case  occurs  when  the  pur- 
chaser has  full,  clear,  and  distinct  knowledge  by 
admission,  or  from  circumstances,  that  all  the 
debts  have  been  paid,  and  that  the  legacies 
are  the  only  remaining  encumbrances. 

One  of  the  circumstances  among  others 
may  be,  that  the  owner  has  paid  other  le^ 
gatees,  and  by  such  conduct  admitted  that 
the  legacies  are  paid ;  but  such  conduct  admits 
of  explanation^  and  he  may  have  paid  for  the 
convenience   of    the  legatee,  notwithstanding 

(m)  BuUer'B  i  Inat.    (390,  b.   xir.  3.)  note  350,    3    Bro. 
Chancery  Caseff^  96 ;  and  1  Mad«  Clh.  496.    AmbL  Rep.  676. 
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there  are  outstanding  debts.  Proof  that  there 
are  outstanding  debts,  or  that  there  is  one  out-* 
standing  debt,  would  rebut  this  inference. 

Also,  if  there  be  charge  of  certain  specific 
sums,  as  3,000/.  for  Ay  and  5,000/.  for  B ;  and 
then  the  surplus  is  made  a  fund  for  payment  of 
debts,  and  subject  thereto,  the  residue  is  given 
to  the  devisee,  it  will  be  incumbent  on  the 
purchaser,  notwithstanding  the  charge  of  debts, 
to  have  the  sums  of  3,000/.  and  5,000/.  paid  to 
the  legatees  of  those  sums,  for  the  testator  hai^ 
as  to  real  estate^  a  right  to  prefer  the  legatees  to 
his  general  creditors.  This  point  was  decided 
by  his  Honor  the  Vice-chancellor  (n). 

Athly,  Where  there  is  an  estate  in  fee,  or  for 
years,  either  legal  or  equitable  in  trustees,  for 
the  purpose  of  raising  legacies,  it  is  necessary, 
for  the  security  of  the  purchaser,  to  obtain  a 
title  under  this  term  for  years,  or  inheritance, 
when  legal,  and  even  when  equitable,  as 
far  as  there  is  any  trust  to  be  performed: 
and  arelease  must  be  obtained  from  the  legatees^ 
or  they  must  be  parties  consenting  to  the  zs^ 
signment  or  conveyance  by  the  trustees ;  with  the 
exception  of  those  instances  in  which  die  trus- 
tees are  from  the  nature  of  the  trusts  competent^ 
or  are,  by  the  terms  of  the  trust,  empowered  to 
give  efiectual  discharges;  and  even  in  the  ex<- 
cepted  cases,  the  purchaser  must  be  careful  to 
have  his  money  duly  applied,  by  the  payment 
iuto  the  hands  of  those  persons  who  are 

fnj  Fo^hn  t.  Gforwyyi.    Dec  aSii. 
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tb  receive  ,the  same,  or  at  lea^t  competent  to 
coDsent  to  its  application-  in  discharge  of  prior 
encumbrances. 

14thly  yPortions.^-^Portions  are  either  legacies 
to  children,  falling  under  the  same  consideration 
as  legacies  to  other  persons;  but  in  a  more 
strict  and  te  chnical  sense,  they  are  provisions 
for  children  made  on  marriage,  or  by  other 
fiimily  deeds. 

The  observations  which  have  been  offered 
respecting  discharges  for  legacies  are  equally 
applicable  to  portions,  properly  so  termed. 

It  frequently  happens  that  no  release  or  dis«> 
charge  can  be  exhibited  for  portions,  or  for 
legacies  created  by  deeds  and  ^vills  made  at 
remote  periods;  and  it  is  difficult, and  in  some 
instances  impracticable,  to  obtain  discharges  for 
such  legacies  and  portions. 

In  cases  of  this  description,  it  becomes 
necessary  to  consider, .  whether  the  circum- 
stances afford  a  presumption  of  the  payment  of 
the  legacies  or  portions. 

Sometimes  it  happens  that  the  encumbrances 
.subsist  as  actual  charges  through  a  long  series  of 
years,  to  the  extent  of  sixty  years  and  upwards; 
especially  in  noble  families,  or  families  of  high 
rank,  or  of  considerable  consequence ;  and  as 
often  as  their  continuance  is  admitted  by  pay- 
ment of  interest,  or  any  other  acknowledgment, 
so  long  the  charge  must  be  treated  as  clear!y 
existing.  From  the  time  at  which  suchevidence 
ceases,  then  begins  the  foundationfcMr  pieMming 
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payment,  or  a  discharge,  and  for  the  general 
conclusion  arising  from  facts  affording  presump^ 
tion  from  the  preceding  observations. 

It  sometimes  happens  that  discharges  have 
been  taken  from  persons  who  were  not  compe- 
tent, as  infants,  or  who  were  not  duly  qualified, 
as  executors  of  an  executor  who  had  not  proved 
the  testator's  will,  to  give  effectual  dischages. 

This  circumstance  weakens  the  presumption 
of  payment,  or  other  satisfaction ;  still,  however, 
the  lapse  of  time  may  afford  the  presumption 
that  payment  has  been  made  at  some  other 
time,  and  some  other  discharge  taken  from  a 
person  who  was  competent  to  give  a  valid  re- 
lease, although  the  evidence  of  such  payment, 
or  the  instrument  of  such  discharge,  be  not  pro* 
duceable:  For  it  is  the  lapse  of  time  without 
claim  which  lays  the  foundation,  andafibrds  the 
ground  of  presumption.  When,  however,  no 
person  has  existed  who  could  give  a  discharge,  as 
in  the  instance  of  an  intestacy  without  any  admi- 
nistration, then  the  ground  of  presumption  fails* 
.  At  least  tlie  Courts  must  pronounce  a  decision, 
showing  that  they  will  presume  a  grant  of  letters 
of  adnyinistration,  although  no  trace  of  the 
grant  of  such  administration  can  be  found,  bc« 
fore  conveyancers  can  adopt  and  rely  on  such 
presumption. 

.  In  Mayor  of  Hull  v.  Home  (o) ,  the  Court 
presumed  an  act  of  parliament.  The  language 
of  Lord  Mansfield  in  that  case  was  very  deci- 
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sive* — He  said,  I  do  not  know  an  instance  in 
which  proof  may  not  be  supplied. 

On  the  same  principle  the  Courts  may,  and 
probably  would,  presume  a  grant  of  letters  of 
administration. 

15thly,  Charges. — Charges  may  also  arise  by 
various  other  means,  as  by  a  contract  to  sell ; 
producing  an  equitable  lien ;  or  by  a  purchase, 
without  having  paid  the  consideration;  thus 
leaving  a  lien  for  the  purchase-money  in  the 
vendor  (p). 

Charges  may  also  arise  from  any  contract  of 
which  a  Court  of  E>quity  will  decree  specific 
performance,  or  in  respect  of  which  it  would 
afford  relief. 

In  general,  though  not  universally,  such 
charges  are  created  by  the  trusts  of  terms  for 
years,  or  trusts  of  the  inheritance. 

By  whatever  means  such  charges  arise,  it 
should  be  required  on  the  part  of  the  pur- 
chaser to  have  an  exoneration  from  them. 

lOthly,  Dower. — Few  ciiK^umstances  occur 
more  frequently  for  consideration  than  titles  of 
dower,  including  freebench  in  copyhold  lands ; 
*  and  purchasers  are,  in  general,  very  properly 
solicitous  to  have  the  title  discharged  from  iall 
claims  of  dower. 

It  will,  for  this  reason,  be  proper  to  offer  a 
few  observations  on  the  leading  points  which 
arise  for  consideration  in  practice  respecting 
dower  and  freebench. 

(p)  Ambl.  726,  Cator  v.  Earl  of  Pemhoke,  1  Bro.  C.  C.  302. 
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In  the  Jirst  placty  there  cannot  be  any  ftee» 
bench  in  customary  or  copyhold  lands  withoat 
a»  express  eastom  for  the  purpose  (q  ) ;  and  the 
custom  prescribes  the  nature  and  the  extent  of 
the  wife's  interest.  In  general,  the  title  d  fre^ 
bench  does  not  attach  unless  the  husband  dies 
while  tenant  (t)  ,  and  then  an  alienfttion  by  d6> 
niiae  under  a  license,  wi)),  fro  tantOy  defeat  the 
freebench  of  the  wife  (s)  ;  and  a  surrender 
from  the  husband,  by  which  he  in  bis  life-time, 
or  by  an  admission  after  his  death,  referring  to 
the  date  of  a  surrender  in  his  hfe-time,  ceases 
to  be  tenant,  is  a  legal  bar  to  the  freebeneb  of 
the  wife  (i).  On  the  other  hand,  an  admission 
of  the  heir  of  the  husband,  by  virtue  of  a  sor- 
ftnder  to  his  use,   may  entitle  cbe  widow  to 

freebench  (u)  :  And  a  contract  by  the  htw^ 
band  for  alienation  is,  on  the  ametogy,  a  bar 
to  the  wife  (x). 

In  both  these  particulars  dower  is  dtsijn^ 
guishable  from  freebench.  Dower  arisen  frtm 
the  general  rules  6f  the  common  ktw. 

It  must  attach  in  the  life-time  of  the  ho*- 
bmid  ;  and  when  once  it  has  attached  it  is  nc/t 

{q)  4Rep»  fts,  Birova's  Caie. 

(r)  Benson  y.  Scatty  3  Lev.  38^  Salisbury  ex  dem.  Cookt^^ 
Hurdy  Cowp.  481.  ^* 

(i>  flalUtuiy  m  dm,  Cookt^  Hurir  Cxm^  ^.  Faide/i 
e^  Cca  Jac*  3&  £b£  v.  Anommith^  Ptyh.  105*  WiUfiA 
Rep.  169. 

fty  Bhaan  r.  Scatty  ^Let.  3/85. 

(u)  1  Walk.  104, 

fx)  HinUm^.  Hintonr  2  Xm-^^n^G^  3  A(k*  S26.  Brm 
T.  Raindkf  3  Vei.  356, 
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in  the  power  of  the  husband  alone  to  defeat  the 
wife  by  his  own  alienation,  or  by  his  own  act, 
except  treason.  His  felony  would  not  deprive 
his  wife  of  dower  (y).  But  dower  and  free- 
bench  agree  in  one  particular  :  There  cannot 
be  dower  or  freebench  of  an  equitable  owner- 
ship by  way  of  trust,  or  equity  of  redemp* 
tion  (z)  ;  and  in  some  cases,  although  a  lease 
be  an  ahenation  pro  tanto  against  the  wife,  the 
wife  will  be  entitled  to  the  rent  reserved  by  the 
lease,  on  the  ground  that  she  is  a  quasi  rever* 
sion^r,  since  her  estate  is  an  excresenee  from,  or 
continuance  of,  the  estate  of  her  husband  (b)  . 

In  order  that  a  wife  may  be  entided  to  dower 
the  following  circumstances  must  occur  ; 

1st,  The  huj»band  must,  during  the  cover- 
tnre,  be  seised  of  the  immediate  freehold ;  for 
if  there  be  any  prior  estate  of  freehold  during 
all  the  time  the  husband  has  the  seisin,  he  never 
ha3  an  estate  of  whieli  his  wife  can  be  endowed. 

Sdly,  He  must  also  be  seised  of  the  first  estate 
of  inh^itance ;  for  a  s^sin  of  a  mere  estate  of 
freehold,  as  an  estate  to  a  man  and  his  hetrs 
for  one  life,  or  several  lives,  will  not  confer 
a  tide  of  dower  (bj ;  nor,  on  the  other  hand, 
cwt  the  wile  be  endowed  of  an  estate  of  in- 
heritance expectant  (c)  on  another  estate  of 

(y)  f!iBssy  on  Est.  Cit.  Ddwer. 

(s)2Watkiiiah7VUU.& 

(a)  Ibid. 

(»)  Esgaj^n  lit.  du  Amrtr, 

(f)  Ibid. 
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inheritance,  or  expectant  even  on  an  estate  of 
freehold  in  any  other  person. 

Sdly,  The  interposition  of  any  estate  of  free- 
hold or  inheritance  between  the  freehold  aad 
inheritance  of  the  husband,  will,  during  its  con^ 
tinuance,  suspend  the  attachment  of  a  title  of 
dower, 

,  Hence  the  origin  and  the  use,  in  the  common 
form  of  uses,  to  prevent  dower,  of  limiting  an 
estate  for  the  life  of  the  purchaser  between  the 
purchaser's  own  estate  for  life,  aiid  the  remainder 
in  fee  to  him. 

^  This  interposed  estate  of  freehold  prevents 
the  husband  from  having  the  immediate  free- 
hold and  the  inheritance,  simul  et  semel ;  a  cir- 
cumstance which  is  indispensably  necessary  to 
the  attachment  of  a  title  of  dower. 

4thly,  The  husband  must  have  a  sole  seisin  of 
the  freehold  ;  and  also  a  sole  seisin  of  the  in- 
heritance, either  as  a  tenant  in  severalty,  or  as 
a  tenant  in  common,  or  in  coparcenary ;  for  if 
he  be  seised  of  the  freehold,  or  of  the  inherit- 
ance jointly  with  another,  no  title  to  dower  can 
arise  in  respect  of  such  seisin  in  jointenancy. 

5thly ,  He  must  be  seised  of  the  legal  estate ; 
for  if  he  have  the  freehold  or  the  inheritance 
merely  as  a  cestui  que  trust,  or  as  the  owner  of 
the  equity  of  redemption,  the  wife  will  not  be 
entitled  (d).  In  this  respect  there  is  a  dif- 
ference between. dower  and  curtesy. 

{d)  Dixon  ▼.  Saville,  i  Bro.  Chancery  Owmb,  395.      Poi^el^ 
Mort.  (3  Edit.)  37, 
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6tfaly,  The  inheritance  of  the  husband  must 
be  an  estate  to  iivhich  the  issue  of  the  wife 
by  the  husband  may  succeed  as  heir,  or  heir 
of  the  body ;  and  therefore,  if  the  husband  be 
seised  to  him  and  the  heirs  of  his  body  be* 
gotten  on  JB,  no  other  woman  than  B  can  be 
endowed  by  reason  of  that  seisin* 

These  are  the  principal  and  leading  circum-^ 
stances  essential  ^to  the  right  of  the  wife  to  be 
endowed. 

To  illustrate  the  several  rules  by  examples  : 

1st,  A  prior  term  of  years,  or  a  term  of  years 
interposed  between  an  estate  of  freehold,  and  an 
estate  of  inheritance,  will  not  impede  the  wife's 
title  to  dower ;  but  in  either  case  the  wife  will 
be  dowable,  subject  only  to  the  term ;  and 
dower  may  be  recovered  with  a  cessei  executio 
during  the  term  (ej. 

Thus  dower  will  attach  where  a  man  ii$ 
tenant  to  him  and  his  heirs  in  fee-simple ;  or 
to  him  and  the  heirs  of  his  body ;  or  to  him 
and  the  heirs  male,  or  heirs  female  of  his  body 
by  his  wife ;  or  to  him  and  the  heirs  of  his 
body  by  several  women,  of  whom  his  wife  is 
one ;  or  where  the  lands  stand  limited  to 
A  for  years,  with  remainder  or  reversion  to 
the  husbacd  in  fee,  or  ia  tail ;  so  as  the  heirs 
of  the  wife  be  inheritable  to  the  entail. 

So  the  wife  will  be  dowable  when  the  lands 

(#)  1  Salk.  254.  1  Inst.  308  a.  n.  105.  Radnor  r.  Vandebendy^ 
Show.  C.  p.  69.  Bates'  case,  Lord  Raymond,  536!  Adann 
V.  Cole^  %  Atk.  309.     Swannock  r.  Liford,  AwbU  6^ 
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are  limited  to  A  for  years,  remainder  to  the 
husband  for  life,  remainder  to  another  person 
for  yearSj  with  remainder  or  reversion  to  the 
husband  in  fee,  or  in  tail,  provided  the  heirs  of 
the  wife  be  inheritable  to  the  entail  (f). 

But  a  wife  will  not  be  dowable,  at  least 
while  the  impediment  continues, 

1^,  Where  the  lands  are  limited  to  the  hus- 
band and  his  assigns  for  life  only,  or  to  him 
and  his  heirs  for  several  lives  (g)  ;  nor 

^dljfj  Where  he  is  tenant  for  his  own  life,  or 
the  life  of  another,  with  remainder  to  a  stranger 
for  an  estate  of  freehold,  or  in  tail,  with  re- 
mainder to  the  husband  in  tail,  or  in.  fee  (h) : 
^^dhfy  Nor  where  the  lands  are  limited  to  a 
stranger  for  Ufe,  or  in  tail,  with  remainder  to  the 
husband  in  tail  or  in  fee : 

Athltfj  Nor  where  the  lands  are  limited  to 
the  husband  and  another  as  joint-tenants,  and 
the  heirs  of  the  husband,  or  the  heirs  of  both  : 
5thly^  Nor  where  the  lands  are  limited  to 
the  husband  and  another  as  joint-tenants  (i)j 
and  the  heirs  of  a  stranger  : 

6thlyj  Nor  where  the  lands  are  limited  to 
the  husband  for  life,  with  remainder  to  him  and 
another  as  joint-tenants  in  fee. 

Nor  Ithly^  where  the  legal  estate  is  vested 
in  a  trustee  or  mortgagee,  in  trust  for  the  bus- 

{f)  1  Inst.  32  b.  n.  198.  Bates*  case,  1  Salk.  254. 

(g)  1  Inst.  379  b.  It.  333.  Fearne  Cant.  Rem.  4  Edit  p.  347. 

(h)  Duncomb  v.  Duncomb^  3  Lev.  437. 

(ij  1  Inst  31  b. 
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band  in  tail  or  in  fee,  or  redeemable  by  him 
;ind  his  heirs,  or  by  him  and  the  heirs  of  his 
body* 

In  short,  the  husband  must  have  the  freehold 
and  inheritance,  ^mul  et  semel^  under  a  legal 
estate,  or  several  legal  estates. 

Let  it  be  remembered,  however,  that  though 
N  an  impediment  may  exist  at  one  period  against 

the  attachment  of  a  title  to  dower,  yet  a  title 
of  dower  may  arise  to  thfe  wife  by  the  removal 
of  that  impediment,  as  by  the  conversion  of 
the  equitable  into  a  legal  estate ;  6r  by  the 
determination  of  the  prior  estate  of  freehold, 
or  of  inheritance  ;  or  by  the  determination  of 
any  interposed  estate  of  freehold  or  inheritance ; 
or  by  the  death  of  a  joint-tenant,  leaving  to 
the  husband  the  sole  seisin  as  the  survivor. 
Whether  the  particular  estate  determine  by 
having  filled  the  measure  of  its  continuance,  or 
by  merger  (k)y  surrender,  or  any  other  means, 
does  not  make  any  difference. 

All  that  is  necessary  is,  that  the  husband,  at 
some  period  during  the  coverture,  should  have 
an  estate,  or  several  estates,  with  those  qualities 
which  give  to  the  wife  a  right  to  claim  dower. 

From  these  observations  it  will  also  be  col- 
lected, that  a  right  or  title  of  entry  or  of 
action^  is  not  an  estate  from  which  dower  can 
arise  (l)^  though  on  the  other  hand  a  wife  is 
favoured  by  being  dowable  of  a  seisin  in  laWj 
(as  in  the  instance  of  a  descent  to  the  heir,  and 

(i)  Bro.  ab  Estate,  35.      (0  BredymaD's  Case,  6  Rep.  58  b. 
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an  abatement  of  his  seisin,)  as  well  as  of  a  seisin 

in  fact  (k) . 

Such  being  the  circumstances  under  which 

dower  arises,  various  modes  have  from  time 
to  time  been  adopted  in  practice,  to  give  to  the 
husband  the  o\ynership'  of  the  inheritance,  and 
to  preclude  the  wife  from  dower.  On  that  sub- 
ject, the  relevant  observations  will  be  intro- 
duced into  the  meditated  edition  of  Watkinss 
Principles  of  Conveyancing. 

As  the  right  of  the  wife  is  a  derivative  title^ 
the  rule  cessante  statu  primitivoj  cessat  atque 
derivativusj  will,  in  general,  apply ;  but  there  are 
some  exceptions ; 

First,  a  woman  maybe  endowed  of  an  estate- 
tail,  although  that  estate  determine  by  the 
failure  of  issue  (I). 

And  it  should  seem,  from  the  authority  of 
Buckworth  v.  Thirkell  (m)y  as  applicable  to 
curtesy,  and  from  Goodenough  v.  Goodenough^  in 
1775,  as  a  case  immediately  in  point,  that  a 
woman  will  be  dowable  of  a  fee  determined  by 
executory  devise  or  shifting  use. 

This  point  is  doubted  in  practice ;  and  it  is 
also  doubted,  whether  a  woman  will  be  en- 
dowed of  a  fee  in  her  husband,  which  is  de- 
feated by  a  power  of  appointment  in  him. 

In  Maundrell  v.  Maundrell  (n) ,  the  Chan- 
cellor adverted  to  this  point. 

(Jc)  1  Inst.  39  a. 

(I)  Pnyne's  Case,  8  Rep.  34.   Sammes  y.  Payne f  i  Leo.  167, 
and  184.      Essay  on  Estates,  ch.  Dower. 
Cm  J  1  Coll.  Jurid.  332 «     Butler's  notes  to  1  h^U  941. 
(nj  ioVe8.34i6,  7Ve8,  567. 
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On  the  one  hand,  he  assumed  that  the  wife 
Mras  not  dowable ;  on  the  other  hand,  he  did 
not  treat  the  point  as  conclusively  settled  against 
the  wife.  He  did  not  advert  to  the  ground  oq 
which  the  exceptions  are  allowed;  but  seems 
to  have  been  guided  by  the  current  of  general 
principle,  flowing  from  the  rules  of  the  common 
Law  ;  while  the  case  of  tenant  in  tail  is  an  ex- 
ception  arising  from  the  equitable  construction 
iff  the  statute  de  donis  (o)  ;  and  the  cases  of 
dower,  of  estates  determined  by  executory  de- 
vise and  springing  use,  owe  their  existence  to 
the  circumstance,  that  these  limitations  are  not 
governed  by  common-law  principles ;  and  wheq 
tfoe  limitation  over  was  allowed  to  be  valid 
against  the  former  donee,  it  was  on  the  terms 
that  the  limitation  over  should  not  impeach  the 
title  of  dower  of  the  wife  of  that  donee. — [Esmjf 
an  Estates^  chap.  Curtesy.] 

In  all  the  cases  depending  on  the  rules  of  the 
cammon  Law,  it  is  clear  that  the  dower  of  the 
wJfe  will  determine,  or  be  defeated,  with  the 
determination  of  the  estate,  or  avoidance  of  the 
title  of  her  husband;  and  therefore,  when  the  hus- 
band has  a  defeasible  interest,  either  by  force  of 
a  condition,  or  by  reason  of  a  defective  title;  or 
he  has  an  estate  determinable  by  collateral  li- 
mitation, as  an  estate  to  a  man  and  his  heirs  so 
long  as  a  tree  shall  stand ;  or  he  has  even  a  base 
fee  derived  from  an  estate-tail,  in  all  these  and  the 
like  instances  the  determination  or  avoid^ce  of 

(o)  a  Black,  Com.  c.  7.   1  Inst.  20  b.  31  b.  39  a.  46. 

B  B  3 


574  ON  TltLES: 

the  estate  of  the  husband  will  defeat  the  dower 
of  the  wife. 

Where  a  wife  is  dowable,  a  title  of  dower 
must  be  extinguished,  by  release  when  she  is 
sole,  or  bv  fine,  or  other  act  of  record  from  her 
and  her  husband,  when  she  is  under  coverture  ; 
and  where  the  title  of  dower  in  the  wife  is 
changed  into  an  estate  by  seisin,  there  must  be 
a  conveyance  from  her  when  she  is  sole,  or 
from  her  and  her  husband  when  she  is  under 
coverture. 

It  is  always  to  be  remembered,  that  against 
a  married  woman  there  cannot  be  an  effectual 
conveyance,  or  re-lease  of  an  interest  of  freehold 
quality  and  quantity,  without  a  fine  or  common 
recovery  from  her  and  her  husband. 

It  is  also  worthy  of  remark,  that  an  estate  m 
dower  may  be  barred  by  the  statutes  of  limita- 
tion like  any  other  estate ;  but  a  title  of  dower 
is  not  within  the  scope  of  any  of  the  statutes 
of  limitation,  except  the  statute  of  nonclaim 
on  fines. 

A  title  of  dower  may  be  barred  by  the 
operation  of  nonclaim  on  a  fine,  after  an  adverse 
possession  of  five  years,  to  be  computed  from 
the  death  of  the  husband,  and  the  period  at 
which  the  wife  is  at  liberty  to  prosecute  her 
title  of  dower  (p) . 

This  is  one  of  the  instances  in  which  an 
adverse    possession,    without  any  disseisin   or 

(p)  MenviU's  Case,  13  Rep,  19.    Twist's  Case,  Shep.  T.aSL 
Rowe  V.  Ptmer^  a  N.  Rep,  1. 
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devesting,  may  be  a  bar,  by  the  intervention  of 
the  statute  of  nonclaim*  The  assumed  ground 
is,  that  there  is  a  seisin,  adverse  to,  and  incon- 
sistent with,  the  title  of  the  wife.  It  is  difficult 
to  reconcile  the  determination  with  principle. 

A  few  observations  will  now  be  added  on  the 
means  by  which  the  attachment  of  a  title  of 
dower  may,  under  circumstances  which  would 
confer  that  title,  be  prevented^  first  at  Law» 
secondly  in  Equity  by  means  of  a  jointure 
or  corresponding  provision. 

At  Law,  a  title  of  dower  may  be  prevented 
by  a  jointure,  pursuant  to  the  statute  of  the 
27th  of  Hen.  8,  c.  10. 

A  jointure  to  be  an  effectual  bar  of  dower 
must  be  attended  with  the  following  circum- 
stances : 

1st,  The  provision  must  be  by  the  husband, 
or  some  one  of  his  ancestors,  or  some  other 
person  at  the  instance  of  the  husband,  or  one 
of  his  ancestors : 

2dly,  It  must  be  limited  to  take  effect  in 
possession,  or  receipt  of  income^  in  the  lifetime 
of  the  husband,  or  immediately  on  his  decease ; 
without  the  possibility  of  any  interval  between 
the  death  of  the  husband,  and  the  commence- 
ment of  the  jointure  in  possession  or  benefit : 

3dly,  The  provision  must  be  by  an  estate  of 
freehold,  which,  in  point  of  durteition,  must  at 
least  be  for  the  life  of  the  wife,  or  determinable  in 
her  lifetime,  only  by  her  act,&c.as  her  marriage: 

4thly,  Such  estate  must  be  limited  to,  or 
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to  the  use  of,  the  wife  herself ;  so  that  she  may 
have  the  legal  estate ;  and  not  to  a  trustee  for  her: 

5thlj9  The  provision  must  be  in  satisfaction 
of  dower ;  either  in  express  terms,  or  by  ne- 
cessary or  reasonable  construction  of  the  lan- 
guage of  the  instrument. 

The  provision  must  also  be, 

1st,  Either  of  an  estate  in  land,  or  some 
interest  collateral  to  and  issuing  out  of  land, 
as  a  rent  already  created,  or  a  rent  created  de 
novo  for  the  purpose. 

2dly,  The  provision  may  be  made  either 
before  the  marriage,  or  during  the  coverture ; 
but  if  it  be  made  during  the  coverture,  it 
may  be  waved  before  it  has  been  accepted  by 
the  wife,  while  sole,  or  by  her  and  a  second 
husband. 

And  therefore,  though  a  jointure  made  during 
coverture  be  aliened  by  a  fine  levied  by  the 
husband  and  his  wife,  yet  the  wife  may 
after  the  death  of  the  husband  demand  her 
dower  (q). 

3dly,  A  jointure  may  be  either  by  a  grant 
to  the  wife  before  coverture,  or  a  grant  to  her 
by  any  other  person  than  her  husband  during 
coverture  (for  during  coverture  her  husband 
cannot  grant  to  her)  ;  or  it  may  be  by  a  con*- 
veyance  to  her  use,  either  before  or  after  the 
coverture ;  or  it  may  be  by  a  devise  to  her  by 
^  the  will  of  her  husband,  or  of  any  other  peraon. 
And  it  is  also  to  be  observed,  that  the  jointure 

ii)  Dyer,  358  b,  1  Itist  36  b4 
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may  be  to  the  wife  jointly  with  her  husband,  or 
to  the  wife  alone. 

And  though  the  estate  must  be  for  the  life 
at  least  of  the  wife,  yet  no  objection  arises  from 
there  being  a  collateral  determination  to  that 
estate,  as  during  widowhood,  or  the  like,  pro- 
vided the  estate  cannot  determine  without  her 
act  or  default. 

And  a  jointure  on  a  woman  while  an  infant, 
and  attended  with  all  the  circumstances  which 
have  been  noticed,  will  be  as  binding  on  her  as 
if  she  were  adult  (r). 

Should  a  woman  be  evicted  of  her  jointure, 
her  right  to  dower  would  revive  (s). 

But  it  is  now  decided  that  a  purchaser  who 
buys  an  estate^  which  is  protected  from  dower 
by  a  jointure  on  an  adult  female,  has  not  any 
right  to  investigate  the  title  to  the  lands  which 
are  subject  to  the  jointure,  from  a  mere  appre- 
hension that  the ,  jointress  may  be  evicted,  and 
restored  to  her  title  of  dower  (t) . 

Secondly,  A  woman  may  also  be^  bound  in 
Equity  by  a  provision,  by  way  of  jointure,  al- 
though it  be  not  attended  with  all  the  circumstan- 
ces which  have  been  noticed  :  and  therefore  it  is 
very  common  in  practice  to  find  that  bonds  for 
payment  of  sums  of  money  to  a  wife  ;  or  that 
leasehold  estates,  or  funded  property,  settled  on 

(r)  Carruthers  ▼.  CarrutkerSj  4  Bro.  C.  C.  500.  Earl  ofBuck- 
inghamr,  Drury^  5  Bro.  P.  C.  570. 

{9)  27  H.  By  c.  1O9  §  7.  MauD^field's  Case.  Sugden's  Vendor, 
&c.  304.  Hargrave's  note  to  1  Inst.  33. 

(0  See  37  Hen.  8,  e.  lo,  $  7.  Simpicn  ▼.  G^stieridgef 
1  Madd.  Rep.  609. 
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the  m(e^  or  in  trust  for  her,  are  the  provisions 
by  which  the  dower  is  compensated  or  satisfied. 
These  provisions  are  allowed  to  be  binding 
on  the  wife ;  but  it  should  seem  that  a  pur- 
chaser is  not  precluded  from  requiring  that  the 
legal  estate  of  dower  should  be  extinguished  by 
a  re-leasC)  or,  as  the  existence  or  the  absence  of 
coverture  may  dictate,  by  a  fine.  Sed  qtuere  (tj. 

Oftentimes  also  the  wife  is  bound  by  the 
rules  of  a  Court  of  Equity,  under  the  doctrme 
of  election^  to  abstain  from  demanding  dower. 

Sometimes  the  election  is  imposed  on  her  by 
express  terms;  and  then  the  only  material 
inquiry  is,  whether  she  has  elected.  At  other 
times,  and  more  frequently,  the  question  is, 
whether  it  can  be  collected  from  circumstances 
that  the  provision  for  the  wife  was  intended  to 
be  in  lieu  of  dower. 

A  rent  to  the  wife,  out  of  lands  liable  to  the 
dower,  frequently  gives  occasion  to  this  ques- 
tion. There  are  numerous  and  contradictory 
decisions  on  the  point.  The  most  important 
decisions,  with  the  collection  of  cases,  will  be 
found  in  2  Ves.  jun.  572  (u)  ;  6  Ves.  615  (x). 

In  cases  of  this  sort,  the  heir  or  devisee  has 
a  right  to  have  the  legal  title  of  dower  extin- 
guished after  the  election  has  been  made  ;  and 
no  purchaser  can  be  advised  to  accept  a  title 
without  a  release  of  the  dower. 

Since  by  the  eviction  of  a  jointure,  the  wife  is 

(/)  Sugd.  Vend.  &  Purch.  3oa.         (a)  French  y.  Davies. 
(x)  Greaiarex  t.  Carey. 
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irestored  by  the  express  provisions  of  the  Sta- 
tute of  Uses  to  her  dower,  it  is,  from  analogy, 
reasonable  to  conclude  that  the  wife,  by  being 
disappointed  of  an  equitable  provision  in'  lieu 
of  dower,  would  be  left  at  liberty  to  prosecute 
her  legal  title  of  dower. 

In  modern  practice,  and  still  more  frequently 
in  former  practice,  terms  for  years  attendant 
on  the  inheritance,  and  which  are  prior  to  the 
legal  title  of  dower,  are  urged  by  vendors  as  bars 
to  the  titles  to  dower. 

This  subject  will  be  more  fully  discussed  in 
the  4th  Vol.  of  the  Practice  of  Conveyancing, 
in  the  chapter  on  Attendant  Terms. 

In  this  place  it  will  be  sufficient  to  notice 
that  these  terms  are  not  an  actual  bar  to  the  title 
of  dower.  They  merely  afford,  and  only  while 
they  are  subsisting,  a  protection  to  a  purchaser 
against  the  wife^s  title  of  dower.  But  should 
the  term,  by  any  accident,  be  surrendered, 
merged,  or  defeated,  the  wife  would  be  left  at 
liberty  to  pursue  her  title  of  dower  with  effect. 

Even  while  the  term  is  kept  on  foot,  the  wife 
may  recover  her  dower  at  law  with  a  cesset  exe- 
cutio  during  the  term  (u).  And  seeing  how 
precarious  is  the  protection  afforded  by  an 
attendant  term'  for  years,  the  more  prevailing 
practice  at  this  day  is,  except  in  purchases  of 
inconsiderable  value,  to  insist  on  the  extinguish- 
ment  of  the  title  of  dower,  by  a  fine,  or  other . 
efficient  assurance. 

(tt)  1  Inst.  2o8  a.  n.  105.    Ante,  p.  369. 
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And  it  is  by  ^purchaser  only,  and  not  by 
an  heir  at  law,  or  devisee  of  the  husband ;  oc 
by  a  purchaser  from  such  heir  or  devisee  that 
the  term  can  be  made  available  as  a  protection 
against  the  wife^s  title  to  dower. 

Nor  can  a  purchaser  exclude  the  wife's  dower 
by  means  of  the  term,  without  changing  the 
equity  under  the  tenn»  in  the  lifetime  of  the 
husband,  by  obtaining  an  actual  assignment  in 
trust  for  himself  ^:v). 

For  as  against  the  heir  or  devisee  of  the  hus- 
band, and  also  against  a  purchaser  who  has 
neglected  to  change  the  equity  by  an  actual  as- 
signment, there  is  as  much  equity  in  the  wife  as 
in  the  heir,  devise,  or  purchaser,  to  be  deemed 
a  cestui  que  trust  of  the  term,  and  to  have 
the  benefit  afforded  by  the  term,  as  attendant 
on  her  estate,  when  she  becomes  tenant  in 
dower. 

17thly,  Curtesy.— ^Curtesy  is  the  estate  to 
which  the  husband  becomes  entitled  by  the 
rules  of  the  common  Law,  on  the  death  of  his 
wife,  in  the  lands  and  tenements  of  his  wife. 

Curtesy  of  copyhold  lands  owes  its  existence 
to  the  custom  of  each  respective  manor  of  which 
the  lands  are  parcel.  Without  a  custom  no  title 
by  curtesy  would  exist. 

To  entitle  the  husband,  by  the  common  law, 
to  curtesy  there  must  be, 

1st,  A  seisin  of  the  legal  or  equitable  estate, 

^   (x)  Maundrdl  v.  Maundrdl,  7  Vee.  567. 
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for  a  seisin  in  equity,  either  actual,  or  by  coii* 
);ract  (y),  as  .well  as  a  legal  seisin,  may  confer 
a  title  to  curtesy. 

In  this  respect  there  is  a  difference  between 
dower  and  curtesy  (z) . 

Sdly,  The  wife,  or  the  husband  in  her  right, 
must  have  a  seisin  in  fact,  and  not  a  mere  seisin 
in  Law,  except  in  those  cases  in  which,  as 
advowsons,  &c.  (a)j  the  husband  cannot,  by 
any  industry,  obtain  a  seisin  in  fact  (b).  Nor 
will  a  right  or  title  of  entry  or  of  action  confer 
a  title  by  curtesy  (cj. 

Sdly,  At  Law  the  seisin  must  be  of  lands,  or 
tenements  or  hereditaments  issuing  out  of  or 
annexed  to  lands,  &c.  and  in  which  there  is 
an  estate  of  inheritance ;  and  not  merely  an 
estate  for  lives;  but  in  Equity  a  seisin  of  money- 
land,  viz*  money  impressed  with  the  character  of 
land  /"ci^,  as  well  as  of  lands,  tenements,  and  he« 
reditaments,  or  an  equitable  seisin  under  a  con- 
tract to  purchase  land  (e)j  will  confer  a  title  of 
curtesy  on  the  husband. 

4thly,  In  all  cases  the  wife  must  have  a  sole 
seisin  of  the  first  estate  of  inheritance.     An 

(^)  Quborne  v.  Scarfcy  l  Atk.  603.  IFaUs  y.  Ball,  l  P.  W. 
108.  Cunningham  v.  Moody y  1  Ves.  174.  Hearle  r.  Greenbank^ 
I  Yea*  999. 

(z)  Burgess  v.  Wheate,  1  Black.  Rep*  120. 

(a)  1  Inst.  29  a. 

(6)  1  iDBt.  '29  a.    8  Rep.  96.    Essay  on  Estates,  ch.  Curtesy. 

{c)  i  Inst.  29  tu  Essay  on  Estates,  ch.  Curtesy. 

(d)  Sweetapple  v.  Bindon,  2  Vem.  536.  Cunningham  v. 
Moody  9  1  Ves.  175. 

(f)  Cunningham  v.  Moody ,  \  Ves.  175. 
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estate  for  lives  to  which  the  heirs  may  succeed 
as  special  occupants  will  not  suffice. 

5thly,  Such  estate  of  inheritance  must  con- 
fer the  right  to  the  immediate  freehold,  or  the 
wife  must  have  the  immediate  freehold  solely, 
or  in  severalty,  by  one  estate,  and  the  first 
estate  of  inheritance,  without  any  interposed 
estate  of  freehpld  or  inheritance  (f) . 

Thus  an  interposed  estate  for  years  will  not 
prevent  the  attachment  of  a  title  by  curtesy; 
while  an  interposed  estate  of  freehold,  will,  du- 
ring its  continuance,  prevent  the  attachment 
of  the  husband's  curtesy:  So  if  the  estate  of 
freehold  be  suspended,  as  in  case  of  rents,  there 
cannot  be  curtesy  of  the  thing  so  suspended  (g). 

In  cases  arising  on  equitable  seisin,  it  has 
been  doubted,  whether  a  trust  of  the  freehold 
for  the  separate  use  of  the  wife  would  prevent 
the  husband's  curtesy. 

In  one  case  (h)  it  seems  to  have  been  de- 
cided against  the  husband ;  and  in  another  case 
in  favour  of  the  husband /i^. 

Sometimes  a  settlement  intended  for  the  hus- 
band's benefit  has  deprived  him  of  his  curtesy, 
without  giving  him  a  permanent  benefit  under 
the  settlement  (k). 

Thus  a  woman,  tenant  in  tail  previous  to  her 

(/)  Duncomb  v.  Duncomb^  3  Lev.  437.  Carruthers  v.  Carru- 
therSf  4  Bro.  C.  C.  500. 
(g)  1  Inst.  89  b. 

(A)  Hearle  Y.  Greenbank,  3  Atk.  695.    1  Ves.  298.  , 
(f  )  Roberts  v.  DixvoeUy  1  Atk.  607. 
(Jc)  Doe  ex  dent.  Neville  v.  Rivers,  7  Term  Rep.  276. 
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marriage,  conveyed  to  the  use  of  her  husband 
for  life,  with  remainder  over;  and  after  the 
death  of  the  wife,  the  issue  in  tail  avoided 
the  settlement.  As  the  settlement  took  the 
seisin  of  the  freehold  from  the  wife,  and  vested 
it  in  tlie  husband,  there  never  was,  during  the 
coverture,  any  seisin  in  the  wife  of  which  the 
husband  could  claim  to  be  tenant  by  the  cur- 
tesy ;  so  that  the  intended  settlement  deprived 
bim  of  that  life-estate  to  which,  without  a  set- 
tlement, he  would  have  been  entitled. 

So  if  a  woman  have  a  rightful  estate-tail,  and 
discontinue,  and  marry,  and  have  issue  and 
die,  the  husband  may  be  defeated  of  his  cur- 
tesy, though  either  of  the  estates  was  so  cir- 
cumstanced that  the  husband  might  have  been 
tenant  thereof  by  the  curtesy.  He  was  tenant 
by  the  curtesy  of  the  seisin,  but  his  title  was 
defeated  with  the  avoidance  of  the  seisin; 
and  he  could  not  claim  curtesy  of  the  right 
when  restored  to  a  seisin  (I J .  '  On  the  other 
hand,  remitter  may  better  his  condition  by 
giving  him  curtesy,  while,  withdut  a  remitter, 
he  could  not  have  had;  as,  where  a  woman 
is  seised  of  an  estate-tail  to  her  and  the 
heirs  of  her  body  by  J5,  and  marries  Ay  and 
is  afterwards  remitted  to  an  estate  in  general 
tail,  or  the  fee,  then  A  may  have  curtesy  of  her 
new  seisin,  though  he  could  not  have  claimed 
curtesy  ^  of  the  seisin  under  the  discontinu- 
ance (I). 

(/)  Essay  on  EiitateH  chap.  Curtesy. 
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6thly,  The  inheritance  must  be  an  estate 
to  which  the  heirs  of  the  wife  by  the  hus- 
band may,  by  possibility,  succeed  as  heirs,  or 
heirs  of  the  body ;  and  therefore,  where  the  wife 
is  seised  of  an  estate-tail  to  her  and  the  heirs 
of  her  body  by  :4,  then,  even  though  she  may 
have  a  remainder  in  tail  general,  or  in  fee,  yet 
while  the  estate  in  special  tail  continues,  B,  her 
husband,  cannot  be  tenant  by  the  curtesy  of  his 
wife's  seisin  ;  but  should  the  first  estate-tail  be 
converted  into  a  tenancy  in  tail  after  possibility 
of  issue  extinct,  and  merge  in  the  remainder  in 
tail,  or  in  fee,  during  the  coverture,  the  husband 
may,  cateris  paribus^  be  tenant  by  the  curtesy. 

7thly,  Another  circumstance  requisite  to 
curtesy,  but  not  required  to  dower,  is,  except 
as  to  gavel-kind  lands  (IJy  that  the  husband 
should  have  issue  of  his  wife,  born  alive  during 
coverture  (mj. 

The  husband's  interest  is  a  derivative  estate, 
and  consequently  will,  in  ordinary  cases,  deter- 
mine with  the  determination  or  avoidance  of 
the  estate  of  the  wife  (n)  ;  but  the  cases  of  an 
estate-tail  determining  by  failure  of  issue,  and 
of  a  fee  determining  by  executory  devise,  or 
springing  use,  are  allowed  exceptions  to  the 
rule  of  the  common  Law  ;  cessante  statu  pri- 
tnitivoj  cessat  atque  derivativus.  But  if  the  thing 
itself,  as  a  rent,  cease  with  the  failure  of  issue, 
the  curtesy  will  also  cease  (o) . 
ClJ  I  Inst.  30  a« 

fmj  1  lost.  39  a, — 40  a.  Esiayon  Estates,  ch.  Curtesy. 
CnJ  1  Inst.  30  a.— 241  a.  Essay  on  Estates,  ch,  Curtesy* 
(oj  1  Inst.  30a. 
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With  respect  to  dower  and  curtesy,  it  may 
be  observed,  as  a  point  common  to  each  of 
these  interests,  that  there  cannot  be  any  dower 
or  curtesy  unless  there  be  a  valid  and  canonical 
marriage  ;  and  the  wife  may  forfeit  her  dower 
by  an  elopement  with  an  adulterer,  without 
being  afterwards  reconciled  to  her  husband, 
but  no  such  forfeiture  occurs  from  the  mis- 
conduct of  the  husband  (oj.  Nor  will  even 
adultery  forfeit  a  wife's  jointure.  Parliament, 
on  bills  of  divorce  for  annulling  the  mar- 
riage by  reason  of  adultery,  frequently  de- 
prives the  wife  of  her  jointure. 

Formerly  felony,  and  now  treason,  by  the 
husband,  would  occasion  a  forfeiture  of  the 
wife's  dower ;  but  no  crime  of  the  wife  causing 
a  forfeiture  of  her  estate  would  defeat  a  pre- 
vious title  in  tl>e  husband  to  be  tenant  by  the 

curtesy. 

On  titles  by  curtesy,  it  may  be  observed 
that  there  is  a  laxity  in  practice  in  not  inquir- 
ing, especially  in  reference  to  the  validity  of 
recovery  deeds,  into  the  existence  of  titles,  or 
rather  estates  by  the  curtesy  of  England,  with 
the  like  strictness  as  for  the  existence  of  titles 
of  dower;  and  experience  justifies  the  statement, 
that  many  recoveries  are  defective  for  want 
of  the  concurrence^  of  the  person  who  has  the 
freehold  as  tenant  by  the  curtesy,  especially  on 
the'  descent  from  a  female  tenant  in  tail,  to  the 
heir  in  tail. 

{oJ  1  Iiwt.  32  b.— 40  b. 
VOL.  III.  C    C 
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On  the  other  hand,  as  tenants  by  the  curtesy 
generally   have    the  possession^    per&cms   vrho 
deal  as  purchasers  irith  the  heir^  have  notice  <^ 
the  estate  of  the  tenant  by  the  curtesy,  and 
are  placed  on  their  guard. 

ISthly,  Bankruptcy.-«-Bankruptcy  may  af- 
fect a  title  as  against  a  purchaser,  by  rendering 
a  sale  by  a  trader,  after  an  act  of  bankmptt^, 
defeasible  by  the  assignees,  under  a  commis- 
sion  of  bankruptcy. 

Formerly  a  sale  or  mortgage  by  a  trader, 
after  an  act  of  bankrupt,  and  upon  which  a 
commission  afterwards  issued,  might  be  de« 
feated  at  any  period  however  distant.  The 
death  of  the  trader,  without  a  comnussion  of 
bankrupt  against  him  was  the  only  certain  se* 
curity  to  a  mortgagee  or  purchaser  under  him. 

The  Stat,  of  21  Jac.  1,  c.  19s  §  14,  enacted, 
that  no  purchaser  for  good  and  valuable  con- 
sideration, should  be  impeached  by  virtue  of 
this  act,  or  any  other  act  heretofore  made 
against  bankrupts, '  unless  the  commission  to 
prove  him  or  her  a  bankrupt  should  be  sued 
forth  against  such  bankrupt  within  five  year^^ 
after  he  or  she  should  become  a  bankrupt. 

And  tt  is  apprehended  thi3  a^t  is  in  full 
operation  as  to  the  cases  to  which  it  is  9p^ 
plicable,  and  not  weakened  or  impaired  by 
the  subsequent  act  of  Sir  Samuel  Romilly  (p). 

That  act  has,  in  some  cases,  abridged  the 
period,  by  an  enactment,  under  thb  6>llowing 

(p)  46€reo.  3»  c*  135- J  3- 
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regulatioas ;  that  in  all  cases  of  commissions 
of  bankrupt  thereafter  to  be  issued,  aod  all 
conveyances  by,  and  all  payments  by  and  to, 
and  all  contracts  and  oth^r  dealings  and  trans- 
actions by  and  with  any  bankrupt  6on^^i;^  made 
and  entered  into,  more  than  two  calendar  months 
before  the  date  of  such  commission,  shall,  not-* 
withs.:anding  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  be  good  and  effectual 
to  all  ik  tents  and  purposes  whatsoever,  in  like 
manner  is  if  no  such  prior  act  of  bankruptcy 
had  been  committed;  provided  the  person  or 
persons  st  dealing  with  such  bankrupt  had  not 
at  the  tim^  of  such  conveyance,  payment,  con« 
tract,  deali\  g  or  transaction,  any  notice  of  any 
prior  act  oi*  bankruptcy,  by  such  bankrupt 
committed,  or  that  he  was  insolvent,  or  had 
stopped  payment  (q). 

And  this  act  is  explained  by  the  statute  ot 
49  Geo.  3,  c.  121,  which  enacts,  that  in  all 
cases  of  commissions  of  bankrupt  thereafter 
to  be  issued,  all  executions  and  attachments 
against  the  lands  and  tenements,  or  goods  and 
chattels  of  the  bankrupt,  bofidjide  executed 
or  levied,  more  than  two  calendar  months  before 
the  date  and  issuing  of  such  commission,  shall 
be  valid  and  effectual,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  such 
bankrupt,  in  like  manner  sts  if  no  such  prior 
act  of  bankruptcy  had  been  committed ;  pro- 
vided the  person  at  whose  suit  such  execution 

(y)  49  Geo.  3,  c.  121.  1  Cttop.  Cases,  49^. 

c  c  2 
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or  attachment  shall  have  issued  had  not,  at  the 
time  of  executing  or  levying  the  same,  any 
notice  of  any  prior  act  of  bankruptcy. 

In  the  46  Geo.  3.  (r)  there  is  a  proviso  in 
these  words,  "  Provided  always,  that  tlie  issuing 
of  a  commission  of  bankrupt  against  such 
bankrupt,  although  such  commission  shall 
afterwards  be  superseded  (or  the  striking  of 
a. docket  for  the  purpose  of  issuing  a  com- 
mission against  such  bankrupt,  whether  any 
*^  commission  shall  have  actually  issued  there- 
^^  upon,  or  not,)  shall  be  deemed  notice  of  a 
"  prior  act  of  bankruptcy  for  the  purposes  of 
"  this  act,  if  it  shall  appear  that  an  act  of 
"  bankruptcy  had  been  actually  committed  at 
^^  the  time  of  issuing  such  commission,  or 
^*  striking  such  docket.'' 

This  provision  is  at  the  end  of  sect.  3,  and 
it  seems  to  be  a  qualification  or  explanation  of 
the  first  section  ($)^  though  that  point  is  open 
to  question. 

But  so  much  of  this  third  section  as  makes 
the  striking  of  a  docket  for  the  purpose  of 
issuing  a  commission  against  such  bankrupt, 
without  any  commission  shall  have  actually 
issued  thereupon,  or  not,  is  repealed  (t). 

Great  difficulty  used  also  to  arise,  and  in 
some  cases,  even  at  this  day,  exists,  in  deducing 
titles  under  bankrupts    when  there  had  been 

(r)  c.  135, 

(s)  Sugden'8  Vendor,  &c,  580. 

O)  49  Geo.  3,  c.  121,  sect.  1. 
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a  change  in  the  assignees,  and  regular  convey- 
ances had  not  been  taken  from  the  original 
assignees,  or  from  subsequent  assignees  to  suc- 
ceeding assignees. 

The  statute  of  5  Geo.  2,  c.  30,  §  31,  after 
reciting,  that  it  may  be  found  necessary  (u)^ 
"  that  as  well  assignments  of  bankrupts  estates 
already  made  by  commissioners,  as  assignments 
hereafter  to  be  made  pursuant  to  the  choice  of 
creditors,  should  be  vacated^  and  a  new  assign- 
ment or  assignments  to  be  made  of  the  debts 
and  effects  unreceived,  and  not  disposed  of  by 
the  then  assignees  to  other  persons,  to  be  chosen 
by  the  creditors  as  aforesaid ;  it  is  therefore 
enacted,  that  it  should  be  lawful  to  and  for 
the  Lord  Chancellor,  Lord  Keeper,  or  Com- 
missioners for  the  custody  of  the  Great  Seal  of 
Great  Britain  for  the  time  being,  upon  petition 
of  any  creditors,  to  make  such  order  therein 
as  he  or  they  shall  think  just  and  reasonable ; 
and  in  case  a  new  assignment  shall  be  ordered 
to  be  made  as  aforesaid,  then  such  debts, 
effects,  and  estate  of  such  bankrupt,  shall  be 
thereby  effectually  and  legally  vested  in  such 
new  assignee  or  assignees ;  and  it  shall  be 
lawful  for  him  and  them  to  sue  for  the  same, 
in  his  or  their  name  or  names,  and  to  discharge 
any  action  or  suit,  or  to  give  any  acquittance 
for  such  debts,  as  effectuallv,  to  all  intents  and 
purposes,  as  the  assignee  or  assignees  in  the 
former  assignment  might  have  done  in  case  no 

(u)  6  Ves.  451.  13  Ves.  371,  1  Rose,  310,  2^^^ 
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new  assignment  had  been  made  ;  and  that  the 
said  commissioners  shall  cause  public  notice  t(^ 
be  given  in  the  two  London  Gazettes  that 
shall  immediately  follow  the  removal  of  such 
assignee  or  assignees,  and  the  appointment  of 
such  other  assignee  or  assignees  as  aforesaid ; 
and  that  such  assignee  or  assignees  is  or  are 
removed)  and  such  other  assignee  or  assignees 
appointed  in  his  or  their  stead;  and  that  such 
persons  as  are  indebted  to  the  said  bankrupt's 
estate  do  not  pay  such  debt  or  debts  to  such 
assignee  or  assignees  as  shall  be  removed  as 
aforesaid/' 

A  legal  estate  will  protect  a  purchaser  from 
an  act  of  bankrupt  of  which  he  has  not  any 
notice  (x).  But  at  this  day  no  one  will 
readily  accept  the  title  of  a  trader  after  notice 
of  his  insolvency  by  a  composition  with  his 
creditors.  And  after  a  man  has  committed  an 
act  of  bankrupt  (y)^  be  cannot  force  his  title 
on  a  purchaser  by  a  bill  for  specific  performance. 

Formerly  there  was  a  practice  to  treat  titles  to 
the  estates  which  the  bankrupt  had,  as  executor 
in  trust,  or  as  a  trustee,  as  requiring  the  con- 
currence of  the  assignees  in  conveyances  which 
were  to  transfer  the  title  to  a  purchaser. 

It  is  now  agreed,  that  an  estate  which  a 
bankrupt  has  merely  and  simply  as  a  trustee^ 

(x)   De  Gok  V.  Ward,  Cases  temp.  Talbot.  243*    7  Tm. 
Abr.  131. 

Cy)  Lofoxs  V.  Lushf  14  Ves,  547.    TrankUn  v.  Lord  Browne 
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or  a8  assignee  under  a  commission  of  bankrupt 
against  another  person,  will  not  pass  to  his  own. 
assignees. 

This  is  important;  since,  in  cases  of  this  de- 
scription, the  right  of  sale,  conveyance,  appli- 
cation of  the  trust-money,  &c.  &c.  remains  in 
the  bankrupt;  and  if  dead,  descends  to  his 
representatives,  or  remains  with  his  co-trustees, 
if  there  be  any. 

ipthly.  Forfeitures  :-^It  is  in  vain  to  buy  an 
estate  from  a  man  who  has  already  forfeited  his 
interest. 

Soch  forfeitures  are  sometimes  absolute^ 
sometimes  partial;  and  they  generally  arise  from 
the  crime  of  the  owner,  as  for  felony,  treason, 
ofiences  incurring  a  jw^iOTiuniir,  or  from  some 
condition  annexed  by  law,  or  by  contract,  to  the 
estate  of  the  party. 

The  forfeiture  for  treason  is  regulated   by 

statutes. 

But  the  forfeiture  for  felony  depends  on  the 
rules  of  the  common  Law,  and  arise  from  a 
breach  of  the  feudal  contract. 

A  distinction  must  be  carefully  made  be- 
tween forfeiture  and  escheat. 

As  to  freehold  lands  beM  in  fee-simple,  the 
forfeiture  is  only  of  the  ytear,  day,  and  waste ; 
and  the  rents  and  profits  of  the  lands  during  the 
life  of  the  felon  (a). 

In   consequence  of  attainder  f(5>r  felony,  the 

(ft)  ilnit.39b.  36b.  40a. 
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blood  of  the  oflender  may  be  corrupted,  so  that 
unless  pardoned  he  cannot  have  any  heirs  ;  and 
then  on  the  death  of  the  offender  there  may 
be  an  escheat  to  the  lord  of  the  fee,  pro  defecln 
sanguinis^  \\z.  want  of  inheritable  blood,  jprop^cr 
delictum  tenentiSy  viz,  the  offence  of  the  tenant. 

By  statute-law,  (54  Geo.  3,  c.  145,)  enacted 
on  a  bill  introduced  by  the  much-lamented 
Sir  Samuel  Romilly^  corruption  of  blood  is  now 
confined  to  the  crimes  of  treason,  petit  treason, 
and  murder. 

Any  bondjide  alienation,  free  from  fraud,  and 
which,  after  the  crime  committed  by  the  tenant, 
and  before  attainder,  shall  give  a  tenant  to  the 
lord  to  perform  the  services,  will  intercept  and 
prevent  the  title  of  the  lord  under  the  doctrine 
of  escheat. 

Whether  such  alienation  can  be  made  after 
attainder,  will  be  considered  in  a  future  re- 
view to  be  taken  of  the  ability  and  capability 
of  attainted  persons. 

When  freehold  lands  are  held  for  several 
lives,  the  forfeiture  is  of  the  rents  and  profits 
during  the  life  of  the  offender;  and  the  forfeit- 
ure by  tenant  in  tail  for  felony  ceases  with  bis 
death,  and  does  not  implicate  or  prejudice  the 
right  of  succession  by  the  heir  in  tail ;  nor  does 
it  affect  the  title  of  the  persons  in  reversion  or 
remainder. 

For  leases,  goods,  and  chattels,  and  choses 
in  action,   the  forfeiture  is  absolute,  and  has 
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relation  to  the  time  when  the  offence  was 
committed  (c),  and  the  statute  13  Ehz.  c.  5, 
against  fraudulent  gifts,  has  protected  the  rights 
of  lords  from  the  attempt  to  evade  the  ends 
of  justice  by  voluntary  gifts,  &c.  But  any 
sale  bona  fide  by  the  offender,  between  the 
offence  and  conviction,  .will  be  good  against 
the  lord  (d^). 

An  heir   in    tail    may   derive    his    pedigree 
through   a  person  who    is  attainted  (e).     A 
general  heir  cannot  derive  a  title  through  an 
attainted  person  :where  there  is  corruption  of 
blood  (fj .     A  donee  in  tail,  or  heir  de  facto  in 
tail,  does  by  treason  forfeit   his  estate-tail,  or 
the  right  to  an  entail  which  belonged  to  him  at 
the  time  of  the  crime  committed,  or  at  any 
time  afterwards,  but  he  does  not  forfeit  that 
which  he  never  had,  the  right  of  succession  by 
the  next  heir  in  tail,  unless   the  attainted  per- 
son be,  or  become,  owner  in  point  of  estate  or 
of  right ;  so  that  the  Crown  can  take  his  estate 
or  his  right.     The  opinion    of  Chief  Justice 
Gihhs  in  the  Airlie  peerage  case,  [3  June  1818, 
D.  P,]  is  highly  important ;  and  some  of  the 
doctrines  in  that  case  will  give  a  new  turn  to 
legal  investigation.     The  case  will  be  stated  in 
the  Appendix. 

^cj  1  Inst.  390  b,  391  a. 

(dj  Sir  Gerrard  Fleetvoood^s  case,  8  Rep.  240. 

CeJ  Bro.  Descent,  pi.  1.  Bro.  forfeiture,  pi.  37.  Mantell  v. 
Mantell,  Cro.  Eliz.  28.  Jenk.  82.  pi.  60.  Sheffield  t.  Ratdif, 
Godb.  305,  God.  311.     Hob.  347. 

(f)  Bro.  Descent,  pi.  12.  Dyer  48.  Dela'voare*s  case,  11  Rep. 
1  b.  Warwiclcs  case,  1  Inst^ 


394  ON  titles: 

The  opinion  delivered  on  the  AirUe  peerage 
case  is  to  be  ascribed  to  the  peculiar  circum- 
stances of  that  case  ;  to  the  fact,  that  an  estate- 
tail  in  the  dignity  is  forfeited  when  the  dignity 
attaches  in  the  attainted  person,  or  it  deter- 
mines when  the  issue  in  tail  is  attainted,  and 
incapable  of  taking.  When  the  estate-tail  thus 
attaches,  and  the  Crown  has  the  immediate 
reversion  or  seigniory,  the  dignity  is  merged 
or  extinguished,  and  not  merely  suspended, 
and  being  once  extinguished  it  cannot  be  re- 
vived. This  is  a  general  principle  of  Law^  and 
flows  from  its  aversion  to  desultory  estates  (g) . 

The  claim  to  this  peerage  involved  a  case 
of  tenure,  mixed  with  a  case  of  forfeiture.  It 
does  not  prove  that  corruption  of  blood  is  an 
impediment  to  succession  by  heirs  in  tail.  If 
well  understood,  it  merely  establishes,  that  heir^ 
in  tail  are  excluded  when  the  Crown  has,  by 
the  attainder,  and  its  consequences,  obtained 
the  possession,  &c.  against  these  heirs;  eitlier 
because  there  is  a  determination  of  the  grant,  by 
reason  that  on  the  death  of  a  peer,  the  person 
who,  if  not  attainted,  would  be  his  heir,  is  in- 
capable of  taking  because  he  is  attainted  ;  or 
because  there  is  a  forfeiture  by  such  heir,  and 
a  consequent  extinguishment  of  the  right,  as 
against  all  succeeding  heirs  in  tail. 

The  observations,  in  the  opinion  of  the  Judges 
on  the  Airlie  Case»  leave  the  general  class  of 

(g)  Repi  V.  Bonhamf  Yelv.  131.  Essay  on  EsUtes,  introduc- 
tory Chap. 
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cases  untouched  and  unimpeached :  These  cases 
prove, 

1st.  That  issue  in  tail  may  succeed  as  heirs 
in  tail,  notwithstanding  the  corruption  of  blood 
of  a  person  in  the  line  of  entail,  and  through 
^hom  they  must  derive  their  pedigree. 

Thus,  if  grandfather,  tenant  in  tai],  has  issue 
jB,  and  B  has  issue  C,  and  B  is  attainted,  yet 
if  B  die  in  the  Hfetime  of  the  grandfather,  C 
may  succeed  as  heir  in  tail;  while  if  the  grand* 
father  had  died  in  the  lifetime  of  B,  leaving  JB 
his  heir  in  tail,  there  would  have  been  a  for-- 
feiture.  In  order  to  entitle  the  Crown  by  for- 
feiture, B  takes  by  force  of  the  statute  de  datm; 
while  if  the  case  had  rested  on  the  common  Law, 
the  attainder  would  have  incapacitated  him, 
and  the  estate  would  have  determined. 

2dly.  When  there  are  remainders  over  after 
the  estate-tail,  and  not  an  immediate  reversion 
in  the  Crown,  then  on  the  attainder  of  tenant  in 
tail,  or  of  an  heir  in  tail  who  becomes  tenant  in 
tail,  the  Crown  takes  by  way  of  forfeiture  under 
the  statutes  of  26  Hen.  8,  and  not  by  way  of 
reverter  at  the  common, Law  ;  for  if  the  grant 
were  determined,  then,  on  the  principles  of  the 
common  Law,  even  as  they  are  applicable  to  re- 
mainders, under  the  statute  de  (/o/if^,and  because 
the  heir  in  tail  was  by  reason  of  his  attainder 
incapable  of  taking,  so  that  the  estate-tail  was 
determined  and  at  an  end,  the  remainder  would 
be  accelerated. 
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There  are  numerous  cases  whieh  could  not 
have  been  decided  on  any  other  principle.  In 
fine,  the  disability  from  corruption  of  blood, 
as  applicable  to  persons  who  are  the  offenders,  is 
quite  distinct  from  the  disability  of  attainder. 
Corruption  of  blood  disqualifies  the  person  to 
take  as  heir,  or  by  the  name  of  heir  (h)^  but 
does  not  disqualify  any  person  to  take  as  issue, 
heir  of  the  body,  or  by  the  name  of  son  (ij^ 
child,  next  of  blood,  or  the  like,  for  his  own 
benefit. 

Attainder  disqualifies  the  person  who  is 
attainted  from  taking  by  descent,  except  as 
heir  in  tail ;  or  from  taking  by  purchase,  except 
for  the  benefit  of  the  Crown. 

Forfeiture  by  acts  of  law  are  wrongful  alien- 
ations by  tenant  for  life  (k)^  including  tenants 
by  the  curtesy  and  in  dower ;  and  tenants  after 
possibility  of  issue  extinct  (IJ ;  and  by  tenants 
of  terms  for  years  ;  and  they  generally  are  first 
for  making  a  feoffment  or  gift  in  tail  by  livery  ; 
levying  a  fine,  importing  a  grant  in  fee ;  suflTer- 
inga  common  recovery,  joining  in  the  mise^  in  a 
writ  of  a  right,  or  any  other  act  tendingto  the  dis- 
herison of  the  reversioner  or  remainder-man  ^m^. 

On  forfeitures  by  contract  or  stipulation,  the 

(k)  Jenk.  Cent.  203,  pi.  7. 

'  (i)  Corbet  v.  Tichhourjiy  2  Salk.  576. 

(k)  1  Inst.  251  b,  302  b,  330  b.  ante,  Vol.  i.  p.  352. 

(I)  Argument  in  Goodrighi  v.  Farresiery  1  Taunt,  602. 

CniJ  1  Inst.  302  b,  303  a,  327  b,  335  a.  Com.  Dig.   For- 
feiture. 
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1-earning  of  Conditions  must  be  consulted,  and 
will  afford  ample  scope  for  investigation  and 
research.  The  chapter  Conditions,  in  1  Ins*, 
and  Com.  Dig.  title  Conditions,  will  afford  a 
comprehensive  view  of  this  subject. 

The  points  most  deserving  to  be  considered 
are, 

*lst.  the  difference  betM^een  conditions  an- 
nexed to  estates  of  freehold,  and  conditions 
annexed  to  estates  for  years. 

By  a  condition  annexed  to  an  estate  for  years, 
the  estate  may,  it  is  said,  ipsofacto^  be  ceased, 
[this  learning  is  now  become  questionable,]] 
while  a  condition  annexed  to  an  estate  of  free- 
hold will  not  cause  the  cesser  of  the  estate 
without  an  entry,  or  claim  for  that  purpose /n^ . 

2dly,  The  difference  between  conditions 
which  are  to  cease  an  estate  for  years,  and  con- 
ditions which  give  a  right  of  re-entry. 

The  former  put  an  end  to  the  estate  as  soon 
as  the  condition  is  broken,  while  the  latter 
leaves  the  estate,  to  continue  until  the  rever- 
sioner does  by  his  entry,  or  by  making  his  claim, 
choose  that  the  estate  should  determine. 

Thus,  when  an  estate  ceases,  tpsofacto^  by  the 
condition,  it  cannot  be  revived  without  a  new 
grant  (o)  ;  for  a  void  estate  cannot  be  confirmed 
while  an  estate  which  is  voidable  only,  and  • 
not  void,  may  be  confirmed,  or  may  become 
absolute  by  dispensation  with  a  condition  (p). 

(n)  1  Inst.Q03b,  n.  94,  &  153  a« 
(o)  1  Inst.  215  a.        (p)  Ibid, 
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And  it  is  a  general  rule,  that  a  condition 
once  dispensed  with  is  extinguished,  and  no 
advantage  can  be  taken  of  the  condition  (qj. 

Another  difference  to  be  also  noticed  is  be- 
tween conditions  which  are  to  defeat  the  estate, 
and  conditions  whose  whole  object  is  to  give  a 
right  of  entry,  until  some  act  shall  be  made,  or 
some  stipulation  shall  be  performed. 

The  conditions  of  the  latter  description 
merely  give  to  the  former  owner  a  partial  in- 
terest, without  defeating  the  entire  estate,  some 
say  without  carving  out  a  reversion. 

These  are  a  few  only  of  the  many  and  im* 
portant  points  afforded  for  consideration  by  the 
Law  of  Conditions ;  a  learning  of  great  utility, 
and  which  deserves  to  be  diligently  studied, 
and  fully  understood. 

As  in  some  degree  connected  with  the  Learn- 
ing of  Conditions,  the  doctrine  of  Conditional 
Limitations  may  be  noticed.  It  involves  the 
Learning  of  Powers,  of  Executory  Devises,  and 
of  Springing  and  Shifting  Uses ;  giving  estates 
or  interests  by  way  of  conditional  limitation ; 
thus  abridging  or  defeating  in  the  whole,  or  in 
part,  an  estate  previously  subsisting  (rj  ;  and 
a  conditional  limitation  operates,  ipso  factOj 
on  the  prior  estate^  determining  that  estate  as 
having  filled  the  measure  of  time  appropriated 
for  its  continuance. 

And  care  must  be  taken  that  the  title  is  not 

(q)  Damport*t  Case,  4  Hep.  119. 
CrJ  1  Inst.  303,  b. 
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exposed  to  danger  by  reason  of  any  forfeiture 
already  incurred,  or  to  any  power,  or  condi- 
tional limitation ;  and  by  whieh  the  estate  may 
be  defeated  at  a  future  period^  except  such  as 
the  purchaser  has  agreed  to  take  as  a  risk  on 
himself,  or  as  may  be,  and  are  JBtended  to  be, 
released. 

On  the  broad  Rule,  nil  tarn  corwenius  est 
naturali  aquitati  quam  wfium  qwdqtie  dmolvi 
to  Ugamine  quo  ligatum  e$t ;  every  interest  may 
be  released  by  the  owner  of  that  interest ;  but 
there  are  some  interests  which  cannot  be  re* 
leased,  because  the  owner  is  not  yet  ascer^* 
tained ;  and  mere  authorities,  as  distinguished 
from  interests,  are  releasable  only  by  the  per- 
sons for  whose  benefit  they  are  to  be  exercised, 
and  not  by  the  persons  to  whom  the  authorities 
are  delegated.  This  is  the  counse  of  practice 
which  has  been  generally  observed,  and  which 
has  been  sanctioned  by  the  authority  of  several 
gentlemen,  some  living,  and  some  dead,  of 
highly  distinguished  emiaeji^cQ.  Mr.  Sugden 
has  treated  some  powecs,  formerly  considered 
as  mere  anthof  ities  (sjy  aa  powers  of  selection  in 
&vour  of  children,  to  be  releasable  by  the 
donees  of  the  power. 

It  is  also  to  be  romembei^ad,  that  intwests 
to  persons  Dot  ascertained,  which,  from  the  unr  ' 
certainty  of  the  owner,  cannot  be  relea3.ed,  as  to 
the  survivor  of  two  persons,  or  to  children  living 
at  death,  &c.  may  be  bound  by  estoppel^  and 

•  (i)  Powers,  <^ap.  9- 
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» 

also  may  be  bound  in  equity  by  contract  (t)^ 
so  that  a  release  which  may  be  inoperative  at 
Law  may  be  effectual  in  Equity, 

Sometimes  the  aid  of  a  fine,  and,  in  the  in- 
stances of  contingent  gifts  in  tail  to  persons 
not  ascertained,  even  proclamations  of  the  fine, 
may  be  important  at  least,  if  not  absolutely 
necessary, 

20thly,  Leases. — Leases  are,  or  are  not,  to 
be  considered  as  encumbrances  according  to 
the  terms  of  the  contract. 

Sometimes  the  object  is  to  obtain  the  pos- 
session for  occupation,  or  for  the  sake  of 
granting  i  a  lease  for  the  utmost  value  to  the 
old  or  t6  a -new  tenant. 

Under  these  circumstances,  a  lease  which  de- 
prives the  purchaser  of  the  possession,  or  which 
deprives  him  of  the  right  to  have  the  full  value 
from  a  tenant,  is  an  encumbrance  of  a  most 
serious  nature. 

In  some  instances  such  an  encumbrance  is 
a  fit  subject  for  compensation,  by  abatement 
out  of  the  purchase-money ;  in  other  instances, 
as  when  a  farmer  or  a  gentleman  buys  for  oc- 
cupation, it  is  a  ground  for  a  Court  of  Equity 
to  rescind  the  contract,  or  to  withhold  relief 
when  the  vendor  applies  for  specific  performance. 
.  Two  points  are  particularly  deserving  of 
notice ; 

1st,  Possession  by  a  tenant  is  constructive 
notice  of  his  lease,  and  of  all  the  stipulations 

CO  IVright  V.  Wright^  i  Ve§.  409. 
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in  his  lease,  and  renders  it  incumbent  on  a 
purchaser  to  take  notice  of  the  nature  and  ex- 
tent of  the  interest  of  the  tenant,  and  if  he 
be  an  under-tenant,  then,  it  is  apprehended,  of 
those  persons  to  whom  his  rent  is  payable. 

2dly,  A  sale  subject  to  a  lease,  as  a  valid 
lease,  will,  in  Equity,  be  a  confirmation  of  the 
lease,  by  placing<  it  beyond  the  power  of  the 
purchaser,  or  of  any  person  deriving  title  under 
him,  to  dispute  the  validity  of  the  lease  (t) . 

Lastly,— The  legal  estate,  whether  outstand- 
ing in  trustees,  satisfied  mortgagees,  or  the 
trustees  of  attendant  terms. 

A  title  under  a  general  contract  is  not  deemed 
marketable,  unless  the  vendor  be,  by  himself, 
or  his  trustees  or  mortgagees,  in  a  situation  to 
vest  the  legal  estate  in  the  purchaser ;  for,  on 
a  general  contract,  it  will  not  be  sufficient  that 
a  vendor  can  give  to  a  purchaser,  a  title  merely 
equitable,  though  in  every  respect  complete  in 
a  Court  of  Equity  (u). 

•But  when  the  Court  has  ordered  a  sale,  for 
the  payment  of  debts,  &c.  with  all  proper 
parties  before  the  Court  (including  the  trustees) 
the  Court  will  not  suffer  the  purchaser  to  sup- 
port an  objection  against  the  title,  on  the 
ground  that  the  legal  estate  is  vested  in  trustees 
who  are  infants ;  or  that  the  legal  estate  is  in 
an  infant ;  and  that  a  good  legal  title  cannot  be 
obtained. 

(i)  Tayhr  y.  Siibbert,  a  Ve».  Jun.  437. 

(m)  Cooper r.DennCf  4Bro.  C.C.  80.  1  Vcb.  j.  56$.  a  Vesj.  100. 
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In  a  case  of  this  sort  the  Court  relies  on  its 
power  to  give  a  complete  title  i^hen  the  party 
shall  be  competent  to  make  the  conveyance. 

Besides,  it  would  be  mischievous  in  a  high 
degree,  if  such  objections  should  prevail  against 
the  completion  of  a  title  accepted  under  the 
sanction  of  a  Court  of  Equity. 

This  point  was  decided  on  the  title^  taken 
tinder  the  suit  by  Wyatt  v.  the  Devisees  of 
Dem6. 

In  that  case  Ddme  had  purchased  lands 
under  a  contract  with  Wyatt^  that  they  should 
be  re-sold  for  their  mutual  benefit ;  but  Delme 
endeavouring  to  evade  the  performance  of  the 
contract,  or  considering  the  property  as  his 
own,  had  by  his  will  placed  the  lands  under 
strict  settlemenb;  and  infants  were  tenants 
in  tail.  A  sale  was  decreed,  and  the  lands 
were  sold  in  various  lots.  Some  of  the  pur* 
chasers  objected  that  they  could  not  obtain 
the  legal  estate  from  the  infants  ;  and  they  were 
anxious  that  an  application  should  have  been 
mtdt  to  Parliattient)  for  the  purpose  of  enabli&g 
them  to  Bicquife  h  VlIU  to  the  legal  estate  in  fee. 
But  Ike  Chan^Uor  (Lord  Rossli^n)  would  not 
allow  the  objection,  nor  would  he  sanction  the 
application  to  Parliament. 

After  the  purchases  had  been  completed^  one 
of  the  purchasers  re-sold  a  part  of  the  estate ;  and 
the  purchaser  from  him  objected  to  the  title, 
because  it  was  of  the  equitable,  and  not  of  the 
legal  estate. 
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A  bill  was  filed  to  compel  specific  perform- 
ance of  the  contract.  An  objection  was  taken 
by  the  purchaser,  founded  on  the  inability  of 
the  vendor  to  give  to  the  purchaser  the  legal 
estate ;  and  the  objection  was  allowed  by  the 
same  Chancellor.  He  adverted  to,^  and  recog- 
nized, the  difference  between  a  sale  under  the 
authority  of  the  Court,  and  a  sale  under  a 
general  contra^ct. 

It  must  also  be  understood,  that  under  a  con^ 
tract  specially  adapted  to  the  purpose,  a  pur- 
chaser  may  be  compelled  to  accept  a  title, 
although  the  interest  be  merely  equitable,  and 
a  cc^yveyance  of  the  legal  estate  cannot  be 
obtained. 

It  is  also  of  the  nature  of  some  contracts,  as 
in  the  instances  of  sales  of  choses  in'^action,  ^« 
that  the  purchaser  ^should  be  precluded  from 
insisting  that  there  is  an  interest  merely 
equitable. 

One  of  the  great  advantages  to  be  derived 
from  obtaining  the  legal  estate,  is,  that  a  pur- 
chaser for  a  valuable  consideration,  and  without 
notice,  cannot  have  his  title  impeached  in 
Equity,  by  any  person  who  bas  an  encumbrance 
merely  equitable,  or  even  under  a  legal  ejtate 
which  is  puisnCy  viz.  subsequent,  to  the  legal 
estate  obtained  by  the  purchaser. 

Hence  the  advantage,  and  the  consequent 
anxiety,  of  obtaining  assignments  of  terms  to 
attend   the  inheritance.      Such   terms  in   the 
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hands  .or  power  of  a  purchaser,  (inclttding  a 
mortgagee)  for  a  valuable  consideration,  and 
without  notice,  are  a  shield  to  him  against  all 
persons  claiming  under  any  estate  or  interest^ 
legal  or  equitable,  which  owes  its  origin,  io 
point  of  fact,  or  according  to  legal  priority,  as 
in  cases  of  powers,  to  a  date  subsequent  to  the 
creation  of  the  term ;  while  a  term  so  outstand- 
ing against  a  purchaser,  may  be,  or  become,  a 
weapon  to  be  used  to  his  prejudice. 

Till  a  period  of  modern  date,  it  was  a  com- 
mon practice  to  consider  a  term  once  assigned 
to  ftttead  the  inheritance,  as  afibrding  all  the 
protection  which  ia  pixcchaser  or  mortgagee 
could  reasonably  demand. 

The  persons  who  advanoed  this  doctrine 
over-looked  the  possibility,  that  even  as  to  pur- 
chasers, there  might  be  dormant  encumbrancers, 
who  might  have  claimed  with  preference  the 
assignment  of  the  term  for  their  benefit,  and 
excluded  the  purchaser ;  and  that  as  against  a 
future  mortgagee  there  was  the  two-fold  danger, 
first  of  prior  encumbrances,  and  secondly  of 
subsequent  encumbrances,  or  of  a  sale  to  a  pur- 
chaser without  notice. 

An  use  also  frequently  made  of  attendant 
terms  was  to  supersede  the  necessity  of  fines 
from  married  women,  by  afibrding  a  protec- 
tion against  their  titles  of  dower,  when  arising 
at  a  period  subsequent  t^o  the  creation  of  the 
term. 
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That  a  term  thus  circumstanced,  and  actually 
assigned  (x)^  (for  this  is  necessary)  to  a  trustee 
for  a  purchaser,  in  the  lifetime  of  a  husband,  - 
will  afford  a  protection  against  the  title  of  dower 
in  the  surviving  wife,  is  a  point  too  clear  to  be 
questioned  ;  but  without  an  actual  assignment 
in  the  lifetime  of  the  husband,  even  a  purchaser, 
cannot  obtain  any  protection  against  dower ;  and 
a  term  assigned  in  trust  for  an  ancestor  or  tes- 
tator never  was  considered  as  available  against 
the  widow,  for  the  benefit  of  the  heir  to  the  an-, 
cestor,  or  the  devisee  of  the  testator.  And  at  this 
day,partly  on  account  of  the  danger  thatthe  term 
may  be  merged,  or  accidentally  surrendered, 
and  partly  from  the  consideration,  that  the  wife 
has  a  legal  title  to  her  dower,  and  may  recover 
it  at  Law,  even  during  the  term,  with  a  cesstt 
executio  during  the  term,  it  is  not  considered 
safe,  or  consistent  with  a  marketable  title,  that 
a  purchaser  should  rely  on  a  term  for  years,  as 
a  reason  for  foregoing  the  caution  of  a  fine^or 
other  effectual  release  of  dower. 

In  regard  to  estates  in  fee^  a  purchaser  is 
exposed  to  an  additional  risk  by  allowing  the 
legal  estate  to  be  putstanding  in  a  trustee  or 
mortgagee.  On  the  one  hand,  he  may  have  diffi- 
culties to  encounter  in  obtaining  the  legal  estate 
when  he  wants  to  sell  or  to  mortgage;  and  on 
the  other  hand  there  is  the  danger  of  an  escheat y 

(x)  Maundrett  v.  Maundrett,  7  Ve».  5^7* 
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by  the  failure  of  inheritable  blood  of  the  trustee 
or  mortgagee  (y). 

With  these  observations  the  present  work  will 
be  closed.  The  object  at  which  the  author  has 
mainly  aimed,  has  been  to  give  an  outline  only 
of  some  of  the  many  arduous  points  to  which  the 
attention  of  the  Conyeyancer  must  necessarily 
be  directed. 

To  have  filled  up  that  outline  by  entering  into 
a  minute  detail  of  all  the  points  which  may 
arise  and  invite  his  attention,  would  have  re- 
quired the  laboup  of  a  whole  life,  and  more 
knowledge  and  experience  than  fall  to  the  lot  of 
any  individual.  Many  heads  have  also  been 
withdrawn  from  the  manuscript  to  redeem  the 
pledge  of  the  Editor,  that  this  work  should  be 
kept  within  the  linlits  of  three  volumes ;  and  the 
writer  of  these  observations  has  omitted  many 
heads,  that  he  might  not  trespass  on  those  works 
of  living  authors  which  are  deservedly  appre- 
ciated by  the  Public^  and  to  which  they  have 
access,  as  part  of  every  well-chosen  library. 

(y)  Burgess  ▼-  Wheats  \  Black.  Rep.  123. 
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AIRLIE  PEERAGE. 


Wednesday,  3d  June  1818. 

X  HE  f(^owing  questions  were  read : 

First,  Whether,  if  lands  were  granted  by  the 
Crown  to  A  B  and  the  heirs  male  of  his  body,  law- 
fully b^otten,  and  A  B  had  issue  a  son  named  C  D, 
and  C  D  had  also  issue  a  son  named  E  JP,  and  C  D, 
in  the  lifetime  of  his  father,  committed  high  treason, 
and  it  was  by  act  of  parliament  enacted,  that  he  should 
stand  and  be  adjudged  attainted  of  the  said  high 
treason,  to  all  intents  and  purposes  whatsoever,  and 
siiould  suffer  and  forfeit  as  a  person  attainted  of  high 
treasoii  by  the  laws  of  the  land  ought  to  suffer  and 
forfeit ;  and  A  B  afterwards  died  in  the  lifetime  of 
C  Di  and  C  jD,  the  attainted  person,  then  died,  E  F, 
his  soUf  surviving,  E  F  would  be  considered  in  the 
courts  below,  after  the  death  of  C  D,  a3  entitled, 
under  such  grant,  to  the  lands  so  granted  ? 

Secondly,  Jf  E  F  isso  entitled,  to  whom  ilo  such 
bads  belwg,  between  the  death  of  A  B  and  the 
^ath  ofCD}  and  upon  what  ground  of  title  ? 
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And  Lord  Chief  Justice  Gibbs  delivered  tlie  op^ 
nion  of  the  Judges  in  these  terms  : — 

Your  Lordships  have  required  the  opinion  of  the 
Judges  upon  the  two  questions  which  have  just  beai 
read  ;  and  upon  the  first  of  those  questions,  we  are  of 
opinion  that  E  F  would  not  be  considered  in  the 
courts  of  law,  after  the  death  o£  C  Dj  bs  entitled 
under  such  grant  to  the  lands  so  granted. 

This  answer  to  the^r^ ^  question,  renders  all  con* 
sideration  of  the  second  unnecessary. 

It  has  been  contended,  on  the  part  of  those  who 
have  argued  for  the  interests  of  £  JP,  that  his  interest 
in  this  case  is  pro^i&cted  by  the  statute  cle  danis,  and 
is  not  within  the  peril  of  the  26th  Henry  VIII.,  and 
consequently  is  not  forfeited  to  the  Crown :  But  we 
are  of  opinion  that  it  is  not,  under  the  circumstances 
stated  to  us,  protected  by  the  statute  de  donis ;  and 
we  are  of  opinion,  likewise,  that  if  those  who  have 
argued  for  the  claim  o£  E  F  could  persuade  your 
Lordships  to  adojpt  the  principle  upon  which  they 
have  endeavoured  to  bring  it  within  the  statute  de 
donis,  they  would,  by  establishing  that  principle, 
bring  it  also  within  the  operation  of  the  26th  of 
Henry  VIII.,  and  subject  it  to  forfeiture  by  the 
attainder  of  C  Z>. 

My  Lords,  it  is  quite  clear  that  if  the  case  put 
to  us  had  occurred  upon  an  estate  in  fee-simple 
conditional,  before  the  statute  de  donis,  the  land 
granted  would  have  reverted  to  his  Majesty,  as  upon 
a  failure  of  issue  described  in  the  grant;  for  the 
tenant  in  tail  dying  while  the  next  issue  in  tail  stood 
attainted  of  high  treason,  such  issue  could  not  have 
taken,  because  his  blood  was  corrupted  by  the  at- 
tainder, and  the  reversion  would  fall  to  the  Crown 
for  want  of  issue  capable  of  iidieriting  under  the  grant4 
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The  king  would  then  be  in ;  by  way  of  reverter, 
and  being  in  by  way  of  reverter,  his  title  would  be 
paramount  to  all  charges  upon  the  estate-tail.     This  ' 
would  have  been  the  case  before  the  statute  de  donis^ 
and,  we  think,  that  the  statute  has  not  altered  it. 

The  statute  de  donis  (13  Ed.  I.  cap.  1,)  recites 
that  donees  in  tail,  after  issue  bom,  had  been  used 
to  make  alienations  to  the  prejudice  of  the  issue  in 
tail,  and  also  to  the  prejudice  of  the  donor  ;  and  it 
enacts,  that  such  alienations  shall  not  prejudice  the 
issue,  or  the  donor,  or  his  heirs.  This  is  all  that  the 
statute  does.  I  know  that  it  has  received  a  very 
large  construction  for  the  protection  of  the  issue  in 
tail.  I  know  that  a  criminal  act  done  by  a  tenant  in 
tail,  by  which,  upon  attainder,  he  forfeits  his  estate, 
has  been  held  to  fall  within  the  description  of  aliena- 
tion in  the  statute,  and  therefore  it  is,  that  if  a  tenant 
in  tail  be  attainted  of  high  treason,  and  so  the  estate 
passes  from  him  by  forfeiture,  the  issue  in  tail  is 
protected  by  the.  statute,  as  from  an  alienatipn  by  the 
tenant  in  tail ;  but  that  is  not  the  present  case.  Here, 
there  is  nothing  done  by  the  tenant  in  tail,  either 
to  alien,  forfeit,  or  otherwise  put  away  his  estate; 
nothing  which  can  possibly  be  brought  within  the 
term  alien  in  the  statute,  and  therefore  the  case 
remains  as  at  common  law.  The  estate-tail  is  extin- 
guished for  want -of  issue  capable  of  inheriting  on 
the  death  of  the  tenant  in  tail,  and  the  land  reverts 
to  the  King,  who  has  the  reversion  in  fee,  the  grant 
having  originally  proceeded  from  the  Crown. 

It  has  been  argued  very  strongly  by  the  counsel 
for  the  Claimant,  that  corruption  of  blood,  as  far  as 
it  regards  the  succession  to  estates-tail,  is  wholly 
taken  away  by  the  statute  de  doniSt  and  that  this  dis- 
ability being  removed,  E  F  must  of  course  be  entitled 
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to  t^e  under  the  protection  of  the  statute.  Whether 
corruption  of  blood  be  or  be  not  so  taken  away,  must 
depend  upon  the  language  of  the  statute,  and  in  some 
degree  upon  decided  cases. 

Now,  upon  looking  into  the  statute  itself,  I  find 
not  a  word  co  support  such  a  proposition.  It  pro- 
tects the  interests  of  the  issue  in  tail,  in  certain  cases, 
and  likewise  the  interest  of  the  donor,  and  aa  far  as 
such  issue  would  have  been  preyented  from  taking 
before  the  statute  by  corruption  of  blood  ;  so  far,  in 
those  cases,  the  effect  of  corruption  of  blood  is  taken 
away  in  their  favour.  Where  protection  is  ^veu  to 
the  issue  by  the  terms  of  the  statute,  corruption  of 
blood  does  not  prevent  its  taking  full  effect;  it  is  inci- 
dentally removed  in  those  cases,  but  in  no  others,  and 
the  statute  has  no  further  operation  in  taking  away 
corruption  of  blood.  The  question  always  is,  Whe- 
ther  the  interest  of  the  issue  in  tail  be  or  be  not  pro- 
tected by  the  terms  of  the  statute  ?  Where  it  is  not, 
corruption  of  blood,  in  that  case,  remains  as  it  did 
before,  at  the  common  Law.  ^ 

My  Lords,  this  is  a  material  view  of  the  case,  as 
it  goes  to  the  foundation  of  their  argument.     The 
tenure  from  the  Crown  would  also  furnish  a  decisive 
objection,  if  it  were  wanted,  to  the  claim  of  JE  JP. 
There  are  many  authorities  to  show,   (and  this,  I 
believe,  is  the  doctrine  of  all  the  Judges,  in  all  cases 
in  which  the  question  has  occurred,)  that  when  land 
passes,  as  in  the  case  put  to  us,  by  a  grant  of  the 
Crown,  in  tail,  with  the  reversion  in  the  Crown,  and 
the  tenant  in  tail  himsielf  is  attainted  of  high  treason, 
,  the  Crown  is  in,  of  its  reverter ;  that  the  estate-tail 
is  extinguised  and  at  an  end,  and  consequently  the 
issue  is  not  within  the  protection  of  the  statute  de 
dohU.    So  it  has  been  held,  in  all  cases  that  have 
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oecurrectt  where  the  tenant  in  tail  himself  is  at- 
tainted. 

I  am  not  aware  that  any  case  haa  occurred  upon  the 
attainder  of  the  issue  on  whom  the  inheritanee  would 
otherwise  descend,  which  is  the  case  before  your  Lord- 
sih^s;  but  the  same  reasoning  applies^  with  equal 
force,  and  I  should  say  dfartioriy  to  it. 

Now,  my  Lords,  I  will  state  to  your  Lordships, 
shortly,  the  cases  to  which  I  have  alluded.  First, 
there  is  a  case  in  Dyer,  1 1 5,  in  which  this  question 
presented  itself  in  the  most  unfavourable  view  it 
could  assume  for  the  Crown.  There  had  been  a  gift 
by  the  Crown  to  a  person  in  tail,  with  the  reversion 
to  the  Crown.  The  tenant  in  tail  made  a  lease, 
which  was  voidable  as  against  the  issue  in  tail,  but 
void  as  against  the  donor :  The  tenant  in  tail  died, 
and  the  next  issue  in  tail  accepted  rent  from  the 
lessee,  and  thereby  confirmed  the  lease ;  which,  there- 
fore, stood  good  against  him  and  his  issue*  The  issue 
in  tail  afterwards  committed  high  treason,  and  was 
jittainted  thereof,  and  the  Attorney-General  filed 
an  information  of  intrusion  in  the  Exchequer  against 
the  person  who  held  under  the  lease  ;  and  the  ques- 
tion to  be  decided  was,  whether  the  Crown  took  the 
estate  subject  to  the  lease,  or  free  from  it ;  and  the 
Court,  after  long  argument  and  much  consideration, 
was  of  opinion,  that  the  Crown  took  the  estate  free 
from  the  lease,  for  they  said,  (I  use  nearly  the  words 
In  Dyer,)  *  the  entail  is  utterly  extinct  and .  det^- 
^  mined,  and  then  the  king  is  seised  of  his  ancient 
*  fee*simple  executed.'  Of  course  he  takes  inde- 
pendent of  the  lease,  whidi  springs  out  of  the  estate-  . 
tail,  and  must  come  to  an  end  with  it.  There 
is  another  case  of  the   Qjueen  v.  Hussey^  (Cro. 
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Eliz.  519*)  and  which  I  cite,  not  as  containing  s 
decision  on  the  point,  but  a  recognition  of  the  same 
doctrine.     That  was  the  case  of  a  tenant  in  tail, 
holding  from   the  Crown,    and  a  re-grant  by  him 
to  the  Crown ;  and  there  a  question  arose  upcm  the 
effect  of  the  re-grant ;  and  in  the  judgment  ;iip6n: 
that  case,  it  is  likened  to  the  case  of  k  tenant  ist 
tail,   with  a  reyersion  in  the  Crown,    camjoit^mg  . 
high  treason,  and  being  attainted  thereof.     In  which 
case,  the  Judges  say  that  the  king  would  be  in  of 
his  reverter.     We  have,  therefore,  first,  the  decision 
in  Dyer,  and  then  a  recognition  of  the  same  doctrine 
in  the  case  I  have  last  stated  to  your  Lordships. 
There  is  also  a  case  in  Lord  Hobart,  334.,  of  Sheffield 
V.  Raictiffe^  in  which  the  eflSsct  of  the  two  statutes 
was  very  much  considered ;  and  I  know  that  much 
of  the  argument  used  by  Lord  Hobart,  u^n  that 
occasion,  has  been  treated  as  springing  from  an  in- 
dignation against  those  who  were  accused  of  offences 
against  the  dignity  of  the  Crown,  mixed  with  a  de- 
sire of  enforcing  due  forfeitures  against  them.     But 
I  cannot  think  that  thct  opinion  of  so  distinguished  a 
Judge  is  to  be  thus  lightly  put  by.    My  Lord  Hobart 
considers  this  very  point,  whether  corruption  of  blood 
was  taken  away  by  the  statute  de  doniSf  in  all  cases 
that  regarded  the  succession  to  estates-tail ;  and  he  ^ 
denies  that  the  statute  has  this  general  operation; 
He  also  puts  the  very  case  I  am  now  arguing  to 
your  Lordships,  namely,  that  of  the  attainder  of  a 
tenant  in  tail  of  the  gift  of  the  Crown,  with  the 
reversion  in  the  Crown;  and  he  agrees  with  the 
other  authorities  upon  the  subject,  that  in  that  case 
the  King  would  be  in  of  his  reverter,  and  by  no 
other  title,  wid  .consequently,  the  estate-tail  would 
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he  deskPOyed,  [read,  determined].  I  may  therefore 
«tate  this  as  a  strong  authority  upon  both  these 
points. 

My  Lords,  in  addition  to  these  authorities,  there 
is  also,  not  a  decided  case,  but  the  opinion  of  a  very 
gneat  man,  whose  name  I  need  only  mention  to  in- 
duce your  Lordships  ta  give  it  that  regard  which  it 
deserves  so  well;  I  mean  Lord  Chief  Baron  Gil- 
Jbert.  Yoiu:  Lordships  know  that  the  title  Leases  in 
Bacon's  Abridgment,  was  certainly  of  his  composi- 
tion,  and  your  Lordships  will  find  it  stated  as  law, 
,  under  that  titb  (letter  D.)f  that  if  a  tenant  in  tail, 
with  the  reversion  in  the  Crown,  makes  a  lease  for 
years,  and  dies,  leaving  a  son  who  accepts  the  rent, 
and  has  issue,  and  the  son  commits  high  treason,  and 
is  attainted,  the  estate-tail  is  determined,  and  the 
King  is  in  of  his  reverter ;  and  all  leases  of  the  tenant 
in  tail  are  determined,  as  if  he  were  dead  without 
issue.  The  author  then  considers  the  reasoning  in 
the  cases iiLwhich  this  point  had  been  decided,  with- 
out approving  of  it  altogether  (^a^ ;  but  he  adds,  as  the 
true  ground  of  the  decision,  that  where  the  Crown 
.  miLkes  a  grant  in  tail  to  a  subject,  the  donee  holds  of 
ihe  Crown  by  homage,  fealty,  and  other  services,  as 
indulent  to  his  grant,  and  that  the  performance  of 
those  s^^ces  forms  the  condition  of  his  tenure. 

Now  there  cannot  be  a  grosser  violation  of  the  fealty 
which  the  donee  owes  to  the  donor  in  the  case  of  the 
King,  than  the  offence  of  high  treason  ;  and  when  the 
donee^  has  committed  high  treason  and  is  attainted  of 
it,  he  has  put  an  end  to  the  estate-tail  by  the  viola- 
tion of  that*  condition  upon  which  he  held  it ;  and  it 
is'  therefore  that  the  King  is  in  of  his  reverter ;  and 
that  in  a  very  hard  case  too,  ps  the  Lord  Chief  Baren 
(a)  See  1  Inst.  338.  a«  supra,  vol.  a,  p.  201. 
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put  it,  where  a  lease  had  been  gnated  by  the  tennt 
in  tail,  which  had  been  cenfinned  by  the  isaue ;  but 
inasmuch  as  the  Crown  was  in  of  its  reverter,  that 
lease  which  was  granted  out  of  the  estate-iafl  must 
fail  with  it.  And  then  he  puts  the  distinction  be- 
tween the  case  of  4lie  King  haviog  the  reYersion,  and 
being  entitled  in  remainder  only.  He  says,  if  this 
had  been  an  estate  given  to  a  tenant  in  tail,  with 
remainder  ^y  to  the  King,  and  the  tenant  in 
tail  had  been  attainted  c£  high  treason,  the  King 
would  have  taken  the  estate-tail  only  by  forfeiture, 
subject  to  the  lease,  because  he  coidd  take  notfaiBg 
but  the  estate  the  tenant  in  tail  had,  and  taking  the 
estate  the  tenant  in  tail  had,  he  must  take  it  with  jdl 
its  eneumbraoee.  The  donee,  in  that  case,  owes  no 
homage  or  fealty  to  the  Crown ;  violates  no  cmiditian 
to  his  donor  -by  the  commissiott  of  high  treason ;  but 
it  IS  very  different  where  the  donee  holds  under  die 
Crown  as  donor,  for  there,  by  the  commission  of 
high  treason,  he  violates  the  most  important  condition 
on  which  he  -holds  his  estate. 

My  Lords  —  This  reasoning  falls  in  very  much 
with  the  doctrine  which  your  liordships  will  find  laid 
down  by  the  Judges  in  their  second  resolution  in 
Neville's  Case  fbj  with  respect  to  dignities.  In  the 
Jirst^  they  are  said  to  'have  resolved  that  dignities 
might  be  entailed  within  the  statute  de  danis} — ^by 
the  second^  they  resolved,  that  if  he  who  held  a 
dignity  was  attainted  of  high  treason,  his  eatste 
therein  would  be  forfeited,  without  the  aid  of  the 
26  Henry  VIII.  by  force  ^f  a  condition  tacite  an- 
nexed to  the  estate,  beoanae  he  owea  duties  to  the 
Crown  in  respect  of  it,  which  are  gro»sly  violated  by 
the  offence  of  high  treason.     Such  forfeiture  must 

{b)  7  Co.  33- 
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therefore  be  at  the  common  Law  ;  and  your  lordships 
will  see  how  strong  an  analogy  this  bears  to  the  case 
of  land  granted  by  the  King  in  tail,  with  the  reversion 
in  the  Crown.  The  estate  in  the  land,  like  that  in 
the  dignity,  subjects  the  possessor  to  certain  duties 
which  form  the  condition  of  his  tenure,  and  which  he 
violates  by  the  commission  of  high  treason,  and  both 
are  forfeited  and  extinguished  by  his  attainder ;  and 
in  neither  is  the  issue  protected  by  the  statute  de 
donis. 

My  Lords — For  these  reasons,  we  think  that  in  this[ 
case  the  interest  of  E  F  is  not  protected  by  the  sta- 
tute de  donis.  But  we  have  not  been  inattentive  ta 
the  suggestion  which  fell  from  the  highest  authority, 
that  supposing  the  argument  to  prevail,  that  corrup- 
tion of  blood  is  wholly  taken  away  in  regard  to  the 
succession  to  estates-taiK  by  the  statute  de  donis, 
it  would  still  be  matter  of  consideration  whether,  under 
the  circumstances  which  are  stated  in  this  case,  the 
issue  in  tail  would  not  take,  though  not  for  his  own 
benefit,  yet  for  the  benefit  of  the  Crown  ?  and,  upon 
a  full  consideration  of  that  subject,  we  see  no  objec- 
tion, on  that  supposition,  to  his  so  taking. 

A  person  attainted  of  high  treason  hju  capacity 
to  take  an  estate,  though  not  for  his  own  benefit,  yet 
for  the  benefit  of  the  Crown.  If  the  effect  of  corrup- 
tion of  blood  be  taken  away,  we  see  no  reason  why  C 
D  might  not,  after  his  attainder,  succeed  by  inheri- 
tance, as  he  might  take  by  feoffinent,  not  for  his  own 
benefit,  but  for  the  benefit  of  the  Crown. 

I  have  thought  it  right,  in  a  question  of  so  much 
importance,  to  explain  the  reasons  of  my  opinion 
somewhat  at  large ;  and  I  believe  that  my  Brothers 
concur  with  me  in  them  ;  but  we  certainly  all  agree 
in  thinking,  that  in  this  case,  thq  interests  of  E  F 
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are  not  protected,  by  the  statute  de  donisi  and  that 
if  they  were  protected  by  that  statute,  upon  the 
principle  relied  on,  still,  they  would  fall  within  the 
26th  Henry  VIII.  There  was  one  alignment  used  at 
the  Bar,  which  I  have  omitted  to  notice,  namely,  thai 
by  the  26th  Henry  VIII.  nothing  that  came  to  an  sit- 
tainted  person  after  his  attainder,  would  be  forfeited. 
My  Lords,  the  words  of  the  statute  are,  that  he  shall 
forfeit  whatever  he  has,  or  whateyer  shall  at  any  time 
come  to  him.  It  is  insisted,  that  this  means  only  the 
time  between  the  commission  of  the  crime  and  tlie 
attainder ;  but  we  see  no  ground  for  putting  so  limited 
a  construction  on  the  act.  The  intention  of  the  Le- 
gislature was,  to  put  estates-tail  tipon  the  same  footing 
as  estates  in  fee-simple,  with  regard  to  the. forfeiture ; 
and  a  conveyance  to  an  attainted  person,  ever  so  long 
after  his  attainder,  would,  I  conceive,  carry  an  estate 
to  him,  which  he  would  be  capable  of  taking,  for  the 
benefit  of  the  Crown. 

For  these  reasons,  we  are  of  opinion,  that  E  F 
would  take  nothing. 
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41  GEO.  III.  c-  109. 

An  act  for  coDsolidathig  in  one  Act,  certain 
Provisions  usually  inserted  in  Acts  of  Inclosure ; 
and  for  facilitating  the  mode  of  proving  the 
several  facts  usually  required  on  the  passing  of 
such  Acts.  [Royal  Assent,  on  the  2d  July  1801.3 

IT  is  enacted,  §  4,  That  a  true,  exact  and  particular 
survey,  admeasurement,  plan,  and  valuation  of  all  the  lands 
and  grounds  to  be  divided,  allotted  and  inclosed  bv  any 
such  act ;  aod  also  of  all  the  messuages,  cottages,  orchards^ 
gardens,  homesteads,  ancient  inclosed  lands  and  ground^ 
within  any  such  parish  or  manor,  should  be  made  and  re- 
duced into  writing,  by  such  commissioner  or  commissioners, 
or  b^  such  other  person  or  persons  as  he  or  they  shall 
nomniate  and  appoint,  as  soon  as  conveniently  may  be, 
for  the  purposes  of  such  act;  and  the  number  of  acres, 
and  decimal  parts  of  an  acre,  in  statnte-mei|sure,  con- 
tained in  all  the  lands  and  grounds  directed  or  authorized 
ta  be  divided,  allotted  and  inclosed ;  and  also  in  all  the 
ancient  inclosed  lands,  grdunds,  and  homesteads  afore- 
said, and  of  each  and  every  proprietor's  distinct  property 
in  the  same  respectively,  at  the  time  of  making  such  sur- 
vey and  admeasurement,  -shall  be  therein  set  forth  and 
specified;  and  that  the  said  survey,  admeasurement,  plan, 
and  valuation,  should  be  kept  by  such  commissioner  or  00m- 
missioners ;  and  the  person  or  persons  who  shall  make  such 
survey,  admeasurement,  plan  and  valuation,  shall  verify 
the  same  upon  oath  or  affirmation,  at  any  meeting  to  be 
held  after  tne  making  thereof  (which  oath  or  affiruiation 
the  commissioners,  or  any  one  of  them,  are  and  is  hereby 
empowered  and  required  to  administer) ;  and  the  proprietors 
ana  their  respective  agents,  and  all  persons  interested 
therein,  shall  at  all  seasonable  times  have  liberty  to  peruse 
and  inspect  such  admeasurement  add  plan  only,  and  to 
take  copies  thereof  and  extracts  therefrom  respectively. 

And  it  is  enacted,  §  5,  That  for  surveying,  admeasur- 
ing and  valuing  all  the  said  lands  and  grouuds,  and  for 
other  the  purposes  of  such  act,  it  shall  be  lawful  for  such 
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oommittioner  or  commiMioners,  every  or  any  of  them,  or 
the  person  or  person's  to  be  appointed  by  bim  or  them,  to 
make  sncb  survey,  admeasuremeuty  plan  and  valuation, 
together  with  their  and  every  of  their  assistants  and  aer- 
Tants,  at  any  time  or  times  %  hatsoever  until  such  division 
shall  be  completed,  to  enter  view,  and  examine,  survey  and 
admeasure,  all  and  every  part  of  the  lands  and  grounds 
intended  to  be  divided  and  allotted;  and  also  all  the 
ancient  inclosed  lands,  erounds  and  homesteads  directed 
to  be  surveyed,  and  to  cTo  or  cause  to  be  done  any  act  or 
thinS  necessary  for  putting  such  act  into  execution  :  pro- 
vided always,  that  any  map  or  survey  made  at  the  time  of 
passing  any  such  act,  which  shall  be  tendered  to  aiich 
commissioner  or  commissioners,  and  which  shall  be,  in  his 
or  their  judgment,  and  to  his  or  their  satisfaction,  a  jost 
and  true  map  or  survey  proper  for  the  purpose  of  carrying 
8uch  act  into  execution,  may  be  used  lor  that  purpose,  tf 
the  said  commissioner  or  commissioners  shall  think  fit, 
without  any  new  map  or  survey  being  made  of  such  part 
of  the  lands  and  grounds  as  shall  be  comprised  in  any 
such  approved  map  <mcl.  survey  as  aforesaid. 
*  And  It  is  further  enacted,  ^  6,  That  all  persons,  and  bodies 
-corporate  or  politic,  who  should  have  or  claim  any  common 
or  other  right  to  or  in  any  such  lands  so  to  be  inclosed,  shall 
deliver  or  cause  to  be  delivered  to  such  commissioner  on 
-commissioners,  or  one  of  them,  at  some  one  of  such  meetings 
as  the  said  commissioner  or  commisisoners  shall  appoint 
for  the  purpose  (or  within  sach  further  time,  if  any,  as  the 
said  commissioner  or  commissioners  shall  for  some  special 
reason  think  proper  to  allow  for  that  purpose),  an  account 
or  schedule  in  writing,  signed  by  them  or  their  respective 
husbands,  guardians,  trustees,  committees  or  agents,  of 
such  their  respective  rights  or  claims ;  and  tlierein  describe 
the  lands  and  grounds,  and  the  respective  messuages,  lands, 
tenements  and  hereditaments,  in  respect  whereof  they  shaU 
respectively  claim  to  be  entitled  to  any,  and  which  of  such 
rignts  in  and  upon  the  same,  or  any  part  thereof,  with  the 
name  or  names  of  the  person  or  persons  then  in  the  actnid 
possession  thereof,  and  the  particular  computed  quantities 
of  the  same  respectively,  and  of  what  nature  and  extent 
such  right  is ;  and  also  in  what  rights,  and  for  what  estates 
and  interests,  they  claim  the  same  respectively,  distin- 
guishing the  freehold  from  the  oopyhold  or  leasehold  ;  or 
on  non-compliance  therewith,  every  of  U)«n  making  de- 
fault therein  shall,  as  far  only  as  respects  any  claim  so 
neglected  to  be  delivered,  be  totally  barred  and  excluded 
of  and  from  all  ri^ht  and  title  in  or  upon  such  lands  so  to 
be  divided  respectively,  and  6f  and  from  all  benefit  and 


^dtantage  in  or  to  any  share  or  allotment  thereof ;  all 
which  said  claiims  or  accounts  shall,  at  all  seasonable  times 
until  after  the  execution  of  the  said  award,  be  open  to 
the  inspection  and  perusal  of  all  parties  interested  or 
claiming  to  be  interested  in  the  saia  premises,  their  re-, 
spective  agents  or  attornies^  who  may  take  copies  thereof, 
or  ^extracts  therefrom  respectively  :  and  if  any  person  or 
persons,  or  body  politic  or  corporate,  interested  or  claiming 
to  be  interested  in  the  premises,  shall  have  any  objection 
to  offer  to  any  such  account  or  claim,  the  particulars  of 
sach  objection  shall  be  reduced  into  writing,  and  signed  by 
them  or  their  respective  husbands,  guardians,  trustees, 
committees  or  agents,  and  shall  be  delivered  to  the  said 
commissioner  or  commissioners,  at  or  before  some  other 
meeeting  of  such  commissioner  or  commissioners,,  to  be  by 
him  or.  them  appointed  for  that  purpose;  and  no  such 
objection  shall  afterwards  be  receiv^,  unless  for  spme 
1e^  disability  or  special  cause,  to  be  cdlowed  by  th^  said 
commissioqer  or  commissioners. 

And  it  is  further  enacted,  §  7,  That  nothing  in  this  act 
contained  shall  authorize  such  commissioner  or  commis- 
sioners to  hear  and  determine  any  difference  or  dispute 
which  may  arise,  touching  the  right  or  title  to  any  lands, 
tenements,  or  hereditaments,  but  such  commissioner  or 
commissioners  shall  assign  and  set  out  the  several  allot- 
ments directed  to  be  made  unto  the  person  or  persons 
who  at  the  time  of  the  division  and  inclosure  shall  have 
the  actual  seisin  or  possession  of  the  lands,  tenements  or 
hereditaments,  in  lieu  or  in  right  whereof  such  allotment 
shall  be  respectively  made :  provided  also,  that  no  differ- 
ence or  suit  touching  the  title  to  any  lands,  tenements  or 
hereditaments,  shall  impede  or  delay  the  commissioner  or 
commisi>ioner8  in  the  execution  of  the  powers  vested  in 
him  or  them  by  virtue  of  any  such  act ;  but  the  division 
or  inclosure  directed  to  be  made  nhall  be  proceeded  in 
notwithstanding  such  difference  or  suit. 

And  it  is  further  enacted,  §  11,  That  after  such  public 
and  private  roads  and  ways  should  have  been  set  out  and 
made,  the  grass  and  herbage  arising  thereon  shall  for  ever 
belong  to,  and  be  the  sole  right  of  the  proprietors  of  the 
lands  and  grounds  which  should  next  adjoin  the  said  roads 
and  ways  on  eidier  side  thereof,  as  far  as  the  crown  of  the 
road ;  and  ail  roads,  ways  and  paths  over,  through  and 
upon  snch  lands  and  grounds,  which  shall  not  be  set  out  as 
aforesaid,  should  be  for  ever  stopped  up  and  extinguished, 
and  shall  be  deemed  and  taken  as  part  of  the  lands  and 

S rounds  to  be  divide,  aJlotted,  and  inclosed,  and  shall  be 
ivided,  allotted,  and  inclosed  accordingly ;  provided  that 

B  K  2 


4^0  AFfEVDIX. 

nothing  herein  contained  shall  extend  or  be  cooslmed  Uf 
extenato  give  such  commissioner  or  commissionen  any 
power  or  authority  to  divert,  change,  or  alter  any  turnpike 
road  that  should  or  might  lead  over  any  such  lands  and 
grounds,  unless  the  consent  of  the  majority  of  the  trustees 
of  such  turnpike  road,  assembled  at  some  public  mecliDK 
called  for  that  purpose,  on  ten  days  notice,  be  first  bad  aaa 
obtained. 

And  after  reciting  that  the  proprietors  and  persons  in^ 
terested  in  the  open  common  fields,  meadows, pastures,  corn- 
mons  and  waste  lands,  directed  to  be  dividea  and  allotted, 
whose  allotments  thereof  would  be  sopall,  and  expensi?e 
to  inclose,  might  be  desirous  of  stocking  and  depasturing 
their  allotments  in  common,  and  of  sharing  such  produce 
as  might  grow  thereon,  under  proper  regulations;  it  is 
therefore  further  enacted,  §  13,  Uiat  such  commissioner 
or  commissioners  should  be,  and  be  or  they  was  and  were 
thereby  full^  authorized  and  empowered,  on  applicaUonof 
the  parties  mterested,  at  their  nrst  or  second  meeting  for 
receiring  claims,  and  on  an  attentive  view  and  full  con« 
sideratiou  of  the  premises,  to  award,  order  and  direct  such 
allotments  to  be  laid  together  and  ring-fenced,  and  to  be 
stocked  and  depastured  in  common,  and  to  make  soch 
orders  and  regulations  for  the  equitable  enjoyment  tbeieof, 
and  for  the  participation  of  any  produce  growinjg  or  to 
grow  thereon,  as  sucii  commissioner  or  commissioners 
might  think  beneficial  and  proper  for  the  said  sevenl 
parties  interested  therein. 

And  it  is  further  enacted,  §  14,  That  the  several  shares 
of  and  in  any  lands  or  grounds  which  should  upon  such 
division  be  assigned,  set  out,  allotted  and  applied,  nmo 
and  for  the  several  persons  who  should  be  entitled  to  the 
same,  should,  when  so  allotted,  be  and  be  taken  to  be  in 
full  bar  of  and  satisfaction  and  compensation  for  their 
several  and  respective  lands,  grounds,  rights  of  mwMMon, 
and  all  other  rights  and  properties  whatsoever,  which 
they  respectively  had  or  were  entitled  to,  in  and  over  the 
said  lands  and  grounds,  immediately  before  the  passing  of 
any  such  act;  and  that  from  and  immediately  after  the 
making  the  said  division  and  allotments, and  the  execotioo 
of  the  awarti  of  such  commissioner  or  commissioners,  or  ai 
any  other  time  as  such,  commissioner  or  commissiooers 
should  by  writing  under  his  or  their  hands,  to  be  affixni 
on  the  principal  aoor  of  the  church  of  the  parish  in  which 
the  lands  and  grounds  should  be  sitiuite,  direct  or  appoint, 
all  rights  of  common,  and  all  rights  whatsoever  by  such 
act  intended  to  be  extinguished,  belonging  to  or  cdaiaied 
by  any  person  or  persons  whfimsoever,  bodies,  politic  or 
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corporate,  in  over  or  upon  sach  lands  or  grounlflsy  shoald 
<:ease,  determine^  and  be  for  ever  extinguished. 

And  it  is  farther  enacted,  §15,  That  such  commissioner 
or  commissioners  should,  and  he  or  they  was  and  were  by 
the  said  act,  authorized  to  set  out,  allot,  and  award  any 
messuaees,   buildings,  lands,    tenements,    hereditaments, 
new  aUQtmeutSf  or   old  inclosures  within  such  parish  or 
manors,  in  lien  of  or  in  exchange  for  any  other  messuages, 
buildings^lands,  tenements,  hereditaments,  new  allotments 
or  old  inclosures,  within  the  said  parish  or  manors,  or 
within  any  adjoining  parish  or  place;  so  as  that  all  such 
exchanges  should  be  made  with  the  consent  of  the  respec- 
tive owners,  proprietors,  or  other  persons  seised  of  the 
bmds,  hereditaments  and  premises,  which  should  respec- 
tively be  so  exchanged  as  aforesaid ;  or  of  the  husbands, 
guardians,  trustees,  committees  or  attomies  acting  for  or  on 
ehalf  of  such  owners,  proprietors,  or  other  persons  respec- 
tively,  who  were  unaer  coverture,  minors,    lunatics,  or 
beyond  the  seas,  or  under  any  other  disability  or  incapacity 
of  acting  for  themselves  (such  consent  to  be  testified  by 
writing  under  their  respective  hands) ;  and  so  that  all  such 
exchanges  should  be  ascertained,  specified,  and  set  forth 
in  the  award  of  such  commissioner  or  commissioners;  and 
80  that  all   such  exchanges  of  any  lands,  tenements  or 
hereditaments,  belonging  to  or  held  in  right  of  any  church, 
chapel,  or  ecclesiastical  benefice,  should  also  be  made  with 
the  like  consent  in  writing,  of  the  bishop  of  the  diocese, 
and  of  the  patron  of  any  church,  chapel,  or  ecclesiastical 
benefice  for  the  time  being;  and   all  such  exchanges  so 
made  as  aforesaid  should  he  for  ever  good,    valid,  and 
efiectual  in  the  law  to  all  intents  and  purposes  whatsoever. 
And,  after  reciting  that  it  might  happen  that  some  of  the 
profNTietors  of  messuages,  cottaee^,  tenements,  or  lands  in 
any  such  parish  or  manor,  and  persons  entitled  to  allot 
ment  or  allotments  to  be  made  by  virtue  of  any  such  act, 
might  be  seised  thereof  or  entitled  thereto  in  Joint-tenancy; 
or  as  coparceners,  or  tenants  in  common,  and  could  not,  by 
reason  of  infancy,  settlement,  or  absence   beyond   seas, 
make  an  eflfectaal  division  thereof;  it  is  ihereFore  further 
enacted,   §  16,    that  it  should   be  lawful   for  any  such 
coounissioner  or  commissioners,  and  he  or  they  was  and 
were  by  the  said  acts  authorized  and  empowered,  (upon 
the  request  in  writing  of  such  joint-tenants  or  coparcenen, 
or  tenants  in  common,  or  any  or  either  of  them,  or  of  the 
basbands,  guardians,  trustees,  committees  or  attomies  of 
snob  as  were   ander  coverture,  minors,  lunatics,  or  under 
any  other  incapacity  as  aforesaid,  or  absent  beyond  seas), 
to  make  partition  and  division  of  the  messuages,  cottages. 
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tenementll  lands,  and  allotment  or  alloimeoU,  to  sacb  of 
the  said  owners  or  proprietors  who  shall  be  entitled  to  the 
same,  as  joint-tenants,  coparceners,  or  tenants  in  common; 
and  to  allot  the  same  accordingly  to  such  owners  and 
proprietors  in  severalty  ;  and  from  and  immediately  after 
the  said  allotments  should  be  so  made  and  declared,  the 
same  should  be  bolden  and  enjoyed  by  the  person  or 
persons  to  whom  the  same  should  be  allotted  in  severalty, 
in  such  and  the  same  manner,  and  subject  to  sncb  and  the 
same  uses,  as  the  undivided  parts  or  shares  of  sneh  estates 
would  have  been  held  in  case  such  partition  and  divbton 
had  not  been  made. 

And  it  is  further  enacted.  That  all  and  every  person  or 
persons  to  whom  any  allotment  or  allotments  snonld  be 
made  by  virtue  of  any  such  act  should,  and  he,  she  or  they 
was  and  were,  by  the  said  act  required  to  accept  hisy  her 
and  their  respective  allotmentt  within  the  space  of  two 
calendar  months  next  after  the  execution  oJF  the  award 
directed  to  be  made  in  and  by  any  such  act;  and  in  case 
any  person  or  persons  should  neglect  or  refuse  to  accept  of 
his,  ner  or  their  share  or  allotment  within  the  time  before 
mentioned,  such  person  or  persons  so  neglecting  or  re- 
fusing should  be  totally  excluded  from  having  or  receiving 
any  estate  or  interest,  or  right  of  common  whatever,  in  any 
part  of  the  lands  and  grounds  to  be  divided  and  inclosed 
by  virtue  of  any  such  act. 

And  it  is  further  enacted,  §  14,  That  if  any  person  to 
whom  any  allotment  or  allotments  should  be  made,  or  any 
guardian,  husband,  trustees,  feoffees,  committees,or  attorney 
of  any  infant,  feme  covert,  charity  or  charities,  lunatic,  idiot, 
person  or  persons  beyond  seas,  or  otherwise  incapable  of 
acting  respectively,  or  any  tenant  in  tail,  or  for  life,  or 
trustee  or  trustees  for  aoy  settlement,  or  any  mortgagee  or 
mortgagees,  or  other  creditor  in  possession,  should  neglect 
or  refuse  to  accept,  inclose,  and  fence  his  her  or  their 
allotment  or  allotments  within  such  time  or  times  as  such 
commissioner  or  commissioners,  by  any  writing  as  afore- 
said, or  by  his  or  their  award  should  order  or  direct,  it 
should  be  lawful  for  such  commissioner  or  commissiontsrs 
to  cause  such  allotment  or  allotments  to  be  inclosed  and 
fenced,  and  to  let  the  same  to  any  person  or  persons  he  or 
they  might  think  poper,  and  to  receive  tne  rents  and 
profits  thereof  until  the  expenses  attending  the  inclosnrt 
and  fencing  thereof  should  be  paid  and  satisfied,or  to  charve 
such  expenses  upon  the  proprietor  oar  proprietors  of  the 
same  allotment  or  allotments;  and  by  any  such  wnting  as 
aforesaid,  or  by  his  or  their  said  award,  to  appoint  to 
whom,  and  at  what  time  or  times  the  same  should  oe  paid. 
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tifbject  jto  the  same  mode,  and  with  the  like  powers  of 
recovery  thereof,  as  might  be  proridcd  respecting  the 
other  expenses  of  passing  any  such  act,  and  carrying  the 
same  into  execution,  or  otherwise  directed  by  any  such 
act.  ' 

^nd  it  IS  further  enacted,  §  30,  That  in  such  case  as 
last  aforesaid,  it  shall  be  lawful  for  the  husbands,  guardians, 
trustees,  committees,  or  attornies  of  any  of  the  owners  or 
proprietors  of  such  allotment  or  exchanged  lands,  being 
binder  coverture,  minors,  lunatics,  beyond  the  seas,  or  under 
;any  other  disability,  and  for  any  of  the  said  owners  or 
proprietors  being  tenants  in  tail,  or  for  life  or  lives,  or  years 
determinable  on  a  live  or  lives,  or  on  any  other  contingency, 
or  otherwise  interested  as  aforesaid  (except  the  rector  or 
^car  of  such  parish),  to  charjje  such  allotments  or  ex* 
changed  lands  and  premises  with  such  sum  or  sums  of 
money  as  such  conunissioner  or  commissioners  should,  by 
his  or  their  award,  or  by  writing  under  his  or  their  hands 
either  before  or  after  the.  execution  of  such  award,  adjudge 
•necessary  to  pay  and  defray  the  said  respective  shares  of 
the  charges  and  expenses  incident  to  and  attending  the 
obtaining  such  act,  and  carrying  the  same  into  execution ; 
4Uid  of  charging  the  said  lands  as  aforesaid,  so  that  the 
•same  should  not  exceed  five  pounds  for  every  acre  of  such 
allotments  or  exchanged  lanas ;  and  to  grant,  mortgage, 
surrender,  lease  or  demise,  or  otherwise  subject  the  lands, 
tenements  and  hereditaments  so  to  be  charged,  unto  such 
.person  or  persons  who  shall  advance  and  lend  the  samd 
respectively,  his,  her  or  their  executors,  administrators  and 
vassigns,  for  any  term  or  number  of  years;  or  in  case  any 
person  in  possession,  who  should  or  might  be  liable  to 
and  charged  with  a  share  of  the  expenses  as  aforesaid,  or 
enabled  by  this  or  any  such  act  to  charge  such  lands  and 
grounds  with  the  same,  should  choose  to  advance,  pay  and 
discharge  such  sum  or  sums  of  money,  then  it  should  be 
lawful  for  the  said  commissioner  or  commissioners,  by  any 
deed  or  writing  under  his  or  their  hands  and  seals,  to  bie 
attested  by  two  or  more  credible  writnesses,  in  like  manner 
to  grant,  mortgage,  surrender,  lease,  demise,  or  otherwise 
•ubiect  the  said  lands,  tenements  and  hereditaments,  to 
Bwik  person  or  persons  respectively  paying  and  discharging 
the  same ;  his,  her  or  their  executors,  iraministrators  and 
a«signs,  for  any  term  or  number  of  years,  to  and  for  the 
payment  of  such  sum  and  sums  of  mone^  so  advanced, 
paid  and  discharged  by  him  or  them,  with  interest  for  the 
aame,  to  commence  on  the  termination  of  his,  her  or  their 
'  right  in  the  premises ;  so  that  every  such  grant,  mortgage, 
anrrender,  lease  or  demise,  be  made  with  a  proviso  or.  con- 
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dition  to  cease  and  be  void,  or  with  an  express  trust  to  be 
surrendered  or  re-assigned,  when  such  sum  or  sums  of 
money  thereby  to  be  secured  shall  be  fully  paid  and  satis- 
fied ;  and  also  with  a  covenant  to  pay  and  keep  down  the 
interest,  so  that  no  person  or  persons  afterwards  becoming 
possessed  or  entitled  to  any  such  lands,  tenements  or 
nereditaments,  should  be  liable  to  payany  further  or  larger 
arrear  of  interest  than  for  six  calendar  months  preceding 
the  time  when  the  title  to  such  possession  should  haye 
conmienced  ;  and  that  every  such  cnarge,  grant,  mortgage, 
surrender,  lease  or  demise,  shall  be  good,  valid  and  effeo* 
tual  in  the  law  for  the  purposes  thereby  intended. 

And  after  reciting,  §  31,  that  in  such  cases  as  aforesaid, 
where  provision  might  be  made  in  any  such  act  for  charging 
the  expenses  of  passing  such  act,  or  of  executing  the 
powers  therein  contained,  or  of  fencing  the  respective 
allotments  on  the  several  proprietors  thereof,  it  might  be 
more  convenient  for  the  feofiees  or  trustees  of  any  diarity 
lands  or  school  lands,  to  have  lands  deducted  from  tm 
respective  allotments  to  be  made  for  such  charity  lands  or 
school  lands,  for  paying  the  proportionable  share  in  respect 
of  such  allotments  of  such  expenses  respectivelv>  than  to 
raise  money  on  mortgage  for  those  purposes;  iT  is  there- 
fore further  enacted,  mat  it  should  be  lawful  for  any 
such  commissioner  or  commissioners,  if  he  or  they  sbouM 
judge  it  right  or  expedient,  to  deduct  from  the  respec- 
tive allotments  to  be  made  to  such  feoffees  or  trustees  as 
aforesaid,  so  much  laud  as  should  in  the  judgment  of 
such  commissioner  or  commissioners  be  equal  in  value  to 
their  respective  proportions  of  the  said  expenses,  and  to 
allot,  assign  and  award  the  same  to  such  person  or  persons 
as  such  commissioner  or  commissioners  should  think 
proper,  and  who  would  undertake  to  pay  and  defray,  and 
should  pay  and  defray,  all  such  expenses. 

And  It  18  further  enacted,  §  32,  That  in  case  it  should 
be  provided  by  any  such  act,  that  the  expenses  attending 
the  same  should  be  paid  by  sale  of  any  part  of  the  land  so 
to  be  inclosed,  the  said  commissioner  or  commissioners 
should  mark  and  set  out  such  part  or  parts  of  the  said 
waste  or  commonable  lands,  as  in  his  or  their  opinioQ 
would  by  sale  thereof  raise  a  sum  of  money  sufficient  to 
pay  and  discharge  all  such  charges  and  expenses  as  might 
oy  any  such  act  be  directed  to  be  paid  and  discharged 
out  ot  the  same :  and  the  said  commissioner  or  commis- 
noners  should  sell  such  part  or  parts  of  the  said  lands  to 
any  person  or  persons  for  the  oest  price  or  prices  that 
coula  be  gotten  for  the  same,  by  private  contract,  or  by 
public  auction  or  auctions,  to  be  holden  for  that  purpose, 
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of  which  six  weeks  previoas  notice  should  be  given^  in  sach 
manner  as  should  by  any  such  act  be  directedwith  respect 
to  the  other  notices  thereby  reauired ;  and  the  person  or 
persons  so  purchasing  the  same  soall  immediately  pay  (by 
way  of  deposit)  into  the  hands  of  the  said  commissioner  or 
commissioners,  or  such  person  or  persons  as  he  or  they 
should  direct  and  appoint,  one  tentn  part  of  his,  her  or 
their  purchase-money,  and  pay  the  remainder  thereof 
within  three  calendar  months  next  after,  or  at  such  other 
time  as  the  said  commissioner  or  commissioners  should 
appoint ;  and  in  default  thereof,  the  money  so  deposited 
should  be  forfeited,  and, should  be  applied  in  carrying  such 
act  into  execution ;  and  the  said  ^lotment  or  allotments 
for  which  the  whole  of  such  purchase^money  should  not 
have  been  so  paid,  or  for  which  there  should  lie  no  bidding 
at  such  auction,  should  be  again  put  up  to  sale,  and  sold  in 
manner  aforesaid,  for  the  best  price  or  prices  that  could  be 
gotten  for  the  same,  or  be  sold  by  the  said  commissioner 
or  commissioners  by  private  contract,  for  any  sum  or  sums 
not  less  than  the  remaining  nine^tenths  of  the  price  or 
respective  prices  for  which  the  same  was  or  were  respectively 
before  sold,  or  the  amount  of  one  bidding  above  the  sum  or 
respective  sums  at  which  the  same  was  or  were  respectively 
putjip  in  the  said  former  auction;  and  every  allotment  for 
which  the  full  purchase-money  should  be  paid,  should  im- 
mediately thereupon  be  absolutely  discharged  of  and  from 
all  common  and  other  right  thereon  or  uierein,  and  be 
vested  in  fee-simple  in,  and  be  inclosed  and  thenceforth 
held  in  severalty  by,  such  purchaser  or  purchasers  thereof 
respectively,  as  his,  her  or  their  private  and  absolute 
property,  and  should  be  allotted  accordingly  by  the  said 
commissioner  or  commbsioners ;  and  the  said  purchase* 
money  should  be  applied  in  defraying  such  charges  and 
expenses  as  might  be  in  apy  such  act  directed  to  be  paid 
and  discharged  by  the  sale  of  such  land. 

And  it  is  further  enacted,  §  5,  That  as  soon  as  couYe* 
ntently  may  be  after  the  division  and  allotment  of  the  said 
lands  and  grounds  should  be  finished,  pursuant  to  the 
purport  and  directions  of  that  or  any  such  act,  the  said 
commissioner  or  commissioners  should  form  and  draw  up, 
or  cause  to  be  formed  and  drawn  up,  an  award  in  writing, 
which  should  express  the  quantity  of  acres,  roods  and 
perches,  in  statutes-measure,  contained  in  the  said  lands 
and  grounds,  and  the  quantity  of  each  and  every  part,  and 
parcel  thereof  which  should  be  so  allotted,  assigned  or  ex- 
changed, and  the  situations  and  descriptions  of  the  same 
respectively ;  and  should  alto  contain  a  description  of  the 
roads,  ways,  footpaths,  watercourses,  watering-plates,  quar- 
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ries,  bridges,  fences  and  laod^marks,  set  out  and  appointed 
by  the  said  commissioner  or  commissioners  respectively  as 
aforesaid ;  and  all  such  other  rules,  orders,  agreements, 
regulations,  directions  and  determinations  as  the  said 
commissioner  or  commissioners  should  think  necessary, 
proper  or  beneficial  to  the  parties ;  which  said  awaid 
should  be  fairly  engrossed  or  written  on  parchment,  and 
should  be  read  and  executed  by  the  commissioner  or 
commissioners,  in  the  presence  of  the  proprietors  who 
might  attend  at  a  special  general  meeting  called  for 
that  purpose,  of  which  ten  days  notice  at  least  should 
be  given  in  some  paper  to  be  nan^ed  in  such  act  [the  Act 
for  Inclosure],  and  circulating  in  the  county,  which  execu- 
tion of  such  award  should  be  proclaimed  the  next  Sunday 
in  the  (Church  of  the  parish  in  which  such  lands  should  be, 
from  the  time  of  which  proclamation  only,  and  not  before, 
such  award  should  be  considered  as  complete ;  and  should, 
within  twelve  calendar  months  after  the  same  should  be  so 
signed  and  sealed,  or  so  soon  as  conveniently  might  be, 
be  enrolled  in  one  of  his  Majesty's  Courts  of  Record  at 
Westminster,  or  with  the  cleric  of  the  peace  for  the  county 
in  which  such  lands  should  be  situated,  to  the  end  that 
recourse  might  be  had  thereto  by  any  person  or  persons 
interested  therein,  for  the  inspection  and  perusal  whereof 
no  more  than  one  shilling  should  be  paid ;  and  a  copy  of 
the  said  award,  or  any  part  thereof,  signed  by  the  proper 
officer  of  the  court  wnerein  the  same  should  be  enrolled, 
or  by  the  clerk  of  the  peace  for  such  county,  or  his  deputy, 
purporting  the  same  to  be  a  true  copy,  should  from  time 
to  time  be  made  and  delivered  by  such  officer  or  clerk  of 
the  peace  for  the  time  being  as  aforesaid,  to  any  person 
requesting  the  same,  for  which  no  more  should  be  paid 
than  twopence  for  every  sheet  of  seventy-two  words ;  and 
the  said  award,  and  each  copy  of  the  same,  or  of  any  part 
thereof,  signed  as  aforesaid,  should  at  all  times  be  admitted 
and  allowed,  in  all  courts  whatever,  as  legal  evidence; 
and  the  said  award  or  instrument,  and  the  several  allot- 
ments, partitions,  regulations,  agreements,  exchanges, 
orders,  directions,  determinations,  and  all  other  matters 
and  things  therein  mentioned  and  contained,  should,  to 
all  intents,  and  purposes,  be  binding  and  conclusive,  ex- 
cept where  some  provision  to  the  contrary  was  in  the  act, 
or  should  be  by  any  such  act  [of  Inclosure]  contained, 
unto  and  upon  the  said  proprietors,  and  all  parties  and 
persons  concerned  or  interested  in  the  same,  or  in  any  of 
the  lands,  grounds  or  premises  aforesaid ;  and  also  that  the 
said  respective  commissioners,  if  they  thought  it  necessary, 
should  form  or  draw,  or  caused  to  be  formed  and  drawn, 
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W  parchtnent  or  vellum^  such  mapts  or  plans  of  the  said 
laods  and  grounds,  the  better  to  describe  the  several  new 
aHotments  or  divisions  to  b^  made,  and  premises  that 
should  be  exchanged  by  virtue  of  this  act,  and  which 
should  express  the  quantity  of  each  allotment  in  acres^ 
roods  and  perches,  together  with  the  names  of  the  respec- 
tive pi^oprietors,  and  the  time  of  such  division  and  ailot- 
tbent ;  which  said  maps  and  plans  should  be  annexed  to  and 
enrolled  with  the  said  respective  award,  and  should  be 
deemed  and  construed,  in  every  respect,  as  and  for  part  o£ 
the  said  award. 

And  it  is  further  enacted,  §  38,  That  it  should  be  lawful 
for  the  rector  or  vicar  for  the  time  being  of  any  parish 
wherein  the  lands  and  grounds  intended  to  be  inclosed 
should  be  situate,  by  indenture  or  indentures  under  hia 
hand  and  seal,  with  the  consent  and  approbation  of  the 
bishop  of  the  diocese,  and  of  the  patron  of  the  said  rectory 
or  vicarage,  to  lease  of  demise  all  or  any  part  or  parts  of 
the  allotment  of  allotments,  to  be  set  out  and  allotted  to 
any  such  rector  or  vicar  by  virtue  of  any  such  act,  to  any 
person  or  persons  whomsoever,  for  any  term  not  exceeding 
twenty-one  years,  to  commence  within  twelve  calendar 
months  next  after  the  executing  the  award;  so  that  the 
rent  or  rents  for  the  same  should  be  thereby  reserved  to 
the  rector  or  vicar  for  the  time  being,  by  four  equal  quar- 
terly payments  in  every  year;  and  so  that  there  be  thereby 
also  reserved  and  made  payable  to  such  rector  or  vicar, 
the  best  and  most  improved  rent  or  rents  that  could  rea- 
sonably be  had  or  gotten  for  the  same^  without  taking  any 
fine,  forfeit,  premium,  sum  of  money,  or  other  considera- 
tion, for  the  makine  or  granting  such  lease  or  demise; 
and  so  that  no  such  lessee  by  any  such  lease  or  demise -be 
made  dispunishable  for  waste  by  any  express  words  to  be 
therein  contained;  and  so  that  there  be  inserted  in  every 
such  lease  power  of  re-entry  on  non-payment  of  ihe  rent 
or  rents  to  be  thereby  reserved,  within  a  reasonable  lime  to 
be  therein  limited,  after  the  same  should  become  due ;  and 
so  that  a  counter-part  of  such  lease  be  duly  executed  by 
the  lessee  or  lessees  to  whom  such  lease  should  be  so 
made  as  ^foresaid;  and  every  such  lease  should  be  valid 
and  effectual,  any  law  or  usage  to  the  contrary  notwith- 
standing. 

And  it  is  further  enacted  and  declared,  §  40,  That 
nothing  in  such  act  contained  should  lessen,  prejudice,  or 
defeat  the  right,  title  or  interest,  of  any  lord  or  lady  of  any 
manor  or  lordship,  or  reputed  manor  or  lordship,  within 
the  jurisdiction  or  hmits,  whereof  the  lands  and  grounds 
thereby  directed  to  be   divided   and   allotted  should  be 

F  F    2 


4a8  APPENDIX. 

•itaate,  lying  and  being,  of,  in,  or  to  the  seignoiies,  riglMi 
and  royalties  incident  or  belonging  to  such  manor  or 
lordship,  or  reputed  manor  or  lordship,  or  to  the  lord  or 
lady  thereof,  or  to  any  person  or  persons  claiming  under 
him  or  her,  but  the  same  (other  than  and  except  the 
interest  and  other  property  as  was  or  were  jneant  or  in- 
tended to  be  barred  by  such  act),  should  remain  in  as 
fully  ample  and  beneficial  manner,  to  all  intents  and  par- 
poses,  as  he  or  she  might  or  ought  to  have  held  or  enjoyed 
such  rights  before  the  passing  of  such  act,  or  in  case  the 
same  had  never  been  made. 

Saving  always,  §  41^  to  the  King's  Most  Excellent 
Majesty,  his  bleirs  and  successors,  and  to  all  and  every 
other  person  and  persons,  bodies  politic  and  corporate, 
and  his,  her  and  their  heirs,  successors,  executors  and 
administrators,  ail  such  estate,  right,  title  and  interest, 
(other  than  and  except  such  as  were  by  this  act  intended 
to  be  barred,  destroyed  or  extinguished),' as  they,  every  or 
any  of  them,  had  or  enjoyed  of»  in,  to,  or  out  or,  or  in  re- 
spect of  the  said  lands,  grounds  and  premises  so  directed 
to  be  divided,  allotted  and  inclosed,  or  exchanged  as  afore- 
said, before  the  passinc  of  such  act,  or  could  or  Blight 
have  had  or  enjoyed  m  case  the  same  bad  never  been 
made. 

Provided  always, and  it  is  enacted,^44.  That  all  and  every 
the  powers,. authorities,,  directions,  and  provisions  in  this 
act  contained,  shall  be  only  so  far  effective  and  binding  in 
each  particular  case,  as  they  or  any  of  them  shall  not  be 
otherwise  provided  and  enacted  in  any  such  act  hereafter 
to  be  passed  as  aforesaid. 
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remedy  of  heir  by  ejectment,  ibid, 
guardian  may  be  an  abator,  ibid. 
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oa  4 


44^  INDEX    OF   CO^fTENTS. 

ACCUMULATION. 

good,  though  other  parts  be  void,  ii.  184; 
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title  of  act,  i.  163 
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usual   provision  to  mortgage,  and  for  defraying  ex- 

pensesof,  i.  165 
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ADEMPTION  of  LEGACY,  iii.  155,  156 

ADMITTANCE. 
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i.  202  , 
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ADVOWSON.     Vide  Title,  Abstract,    Statute  of  Li- 

CITATIONS. 

title  should  be  deduced  from  the  remotest  period^  i.  31 
presentations  to  church  should  be  shown,  1.  31,  38 
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son,  i.  31 

AGREEMENT. 

proper  to  be  stated  when  it  creates  an  equity,  1.  157 
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no  devesting  of  an  equitable  seisin,  ii.  361,  362,  368 
Alienation  by  issue  binding  against  the  Crown's  interest, 

under  what  circumstances,  iii.  307 

ALLOTMENT.     Ftrf«  Title,  Acts  of  Parliament. 
of  titles  to  allotments  under  inclosure  acts,  i.  87,  88, 161 
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ALLOTMENT. 

the  usual  proTision  with  refieience  to  wills  is  not  in  the  ge 

neral  indosure  act,  i.  161 
in  lieu  of  lands  formerly  copyhokLs,  i.  3o4 
of  titles  under  allotments  in  exchange,  i.  161 
clauses  in  general  Indosure  Act,  Appendix,  No.  a 

ALPHABETICAL  ORDER. 

is  useful  as  to  names,  parishes,  he  i.  95,  159 
particularly  in  fines  and  recoveries,  i.  159 

ANCIENT  DEMESNE. 

quality  of  tenure  ought  to  be  so  stated  at  the  head  of  ab- 
stract, i.  307 
efiect  of  a  fine  in  the  King's  courts,  how  avoided,  ibid, 
difficulties  attending  title  afler  fine  levied,  or  recovery  suf- 
fered, in  the  King's  courts,  i.  304 
effect  of  release,  by  lord,  from  the  services,  ibid, 
when  the  title  depends  on  such  release  the  lord's  title  should 
be  inspected,  ib* 

ANNUITANT. 

a  release  must  be  obtained  from,  iii«  358 

ANNUITY.     Fiife  Memorial 

grant  of  personal  annuity  not  binding  on  heirs  unless  they 

are  expressly  named,  i.  79 
lands  chargeable  with  an  annuity,  the  purchaser  is  bound, 

iii.  364,  357>  358 

ANALYSIS. 

form  of  analysis,  in.  2011,  303.     Appendix,  No.  3 
the  utility  of  arranging  the  abstract  by  anidysis,  iii.  193 
the  necessity,  in  ancdysis,  of  attention  to  dates,  iiL  193, 193 
to  contracts,  iii.  193 

to  priority  gained  by  registration  at  law,  ibid, 
in  equity,  by  purchase,  witfiout  notice^  iii-  ^ 94 
Analy^  when  there  is  a  tide  to  di£Perent  shares  of  the  same 
property,  iii.  194,  195 

or  to  dlierent  farms^  Ac  iii.  195 
the  title  to  the  principal  estate  should  be  prioiarily  con- 
sidered, iii.  195,  196 
derivative  titles,  how  arranged,  iii.  196 
terms,  how  arranged^  and  title  to  them  varied  by  merger, 
surrender,  &c. ;  the  merger,  &c.  should  be  noticed  under 
the  head,  deducing  the  title  to  the  inheritance,  ibid, 
remedy  of  remainder-men  expectant  on  life  estates,  vL  196, 

19B 

of  estates-tail, 

necessity  of  attention  to  facts — 

1.  Whether  it  is  spent  or  discontinued,  kc  iii.  199 

3.  Whether  it  has  become  a  fee-simple,  iii.  300 

3.  Whether  there  are  encumbxances  aftctingi  '^' 

of  equity  of  redemption,  ibid. 

of  derivative  estates,  ibid. 
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ANALYSIS. 

the  conclusiong  arising  from  the  analysis,  iii.  204 
ANNUITY. 

personal  annuities  which  are  not  assignable  are  not  bound 

by  Crown- debts,  iii.  349 
personal  annuities  which  are  not  assignable  are  not  bound 

by  assignment  under  conunlssion  of  bankrupt,  ibid. 

APPENDIX. 

Inclosure  Apt.  No.  s 

judgment  in  Airlie  peerage,  No.  1 

analysis  of  abstract,  3 

APPLICATION    OF    MONEY.      See    Purchasbb    and 

MONBT. 

APPOINTMENT  and  APPOINX£E.     Vide  Powbbs»  Au- 
thority, Use. 

use  is  executed  in  the  f^pointee,  i.  143 
except  the  appointee  sustain  that  character  under  a  common* 
law  authority,  i.  143 

ARTICLES.     Vide  Marriagb,  Equity,  Trusts,   Settlb- 

MENTS. 

equity  will  not  interfere  when  a  settlement  is  previous  to 
marriage»  though  subsequent  to  articles,  i.  137 

except  there  be  a  reference  to  the  articles 
issue  may  be  put  to  election  oa  bill  lor  their  specific  per- 
formance, i.  137>  138 

evidence  of  articles  must  be  produced  to  entitle  equity  to 

decree  specific  performance,  i.  139  • 
must  be  performed  in  toto,  ibid, 
equity  will  support  articles  previous  So  marriage  against 

settlement  subsequent,  i.  137 
circumstances  under  which  equity  decrees  strict  settlement 

i.  138 
not  in  favour  of  collaterals,  except  the  intention  requires 

it,  i.  139 
construction  of  settlement  in  equity,  when  there  are  not 

any  previous  articles,  is  the  same  as  at  law,  i.  138 

ASSETS  AFTER  ATTESTATION. 

ASSIGNMENT.     Vide  Tbrm. 

presumed,  i.  26      . 

no  use  can  be  declared  on  assignments  of  terms  of  years, 
i.  140,  141 

Assignment  of  terms  created  under  powers  in  Act  of  Par- 
liament, i.  176 

aots  requiring  registration  of  bills  of  sale  of  ships  do  not 
extend  to  assignments  by  commissioners  of  Dankrupt. 
Vide  Bankrupt 

of  a  particular  tenant  should  be  riiown  whenever  material 
to  the  title  to  the  ii^ritance,  i.  198 

by  one  of  several  executors  is  good,  ii«  IQ,  §3 
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assignment: 

if  there  be  a  mere  right  of  entry,  the  term  cannot  be  as- 
signed till  the  estate  has  been  revested  by  entry,  ii.  3 
may  be  of  an  interesse  terminiy  ibid. 

Assignments  of  contingent  terms  supported  in  equity,  ii.  4 

passes  all  the  interest  in  a  term,  ii.  5 

notwithstanding  a  reservasion  of  rent,  ibid. 

distinguished  from  an  under-lease,  ii.  6,  7 

to  commence  from  the  death  of  termor  is  void,  ii«  6,  7 

Assignments  are  either  of 

terms  for  years,  iii.  115 
for  lives,  ibid. 

of  choses  in  action,  ibid, 
on  the  operation  of  assignment  of  terms  for  years,  ibid. 

form  of,  ibid, 
circumstances  requisite  to,  iii.  115, 116 
of  terms  for  lives,  iii.  116 

cannot  be  made  to  hold  from  a  future  day,  iii.  117 
on  assignment  of  choses  in  action,  ibid. 

requisites  to,  ibid. 

Assignment  and  re -assignment  changes  the  course  of  descent 
See  Descent. 
to  husband,  of  chattels,  belonging  to  his  wife,  i.  346 

ASSIGNEES.     Vide  Condition. 

under  commission  of  bankrupt.    Vide  Bankrupt 

may  maintain  a  right  of  action,  or  any  other  real  action, 

i.  171 
may  take  advantage  of  conditions.    Vide  CondUimu 
of  tenant  in  tail,  under 

lease  and  release,  i,  357 

bargain  and  sale,  ibid. 

grant,  ibid. 
of  estate  subject  to  a 

condition,  i.  357 

conditional  or  collateral  limitation,  ibid. 

confirmation  of  their  estate,  ibid. 

ATTAINDER. 

disqualifies  heirs  from  taking  by  descent  except  heirs  in  tail, 
and  a  purchaser  attainted'  can  take  for  the  benefit  of  the 
Crown  only,  iii.  396.     See  Bloody  corruption  of 

ATTESTATION.      See  Deeds  Execution  op.  Will, 
Codicil. 
not  necessary  unless  prescribed  by  power,  &c.  iii.  71 
in  the  progress  of  abstract  it  shoula  be  seen  that  each  deed 

is  executed  by  the  proper  parties,  i.  274 
as  to  escrows  to  be  deeds  on  condition,  i.  375 
attestation  of  execution  under  powers,  i.  376 
cautions  when  the  attestation  is  omitted,  ibid, 
in  modem  deeds,  ibid, 
in  antient  deeds,  ibid. 


I 


INDEl^    OF   CONTENTS,  453 

ATTESTATION. 

in  particular  as  to  deeds  in  exercise  of  powers,  L  376 
required  to  be  under  hand  and  seal,  L  277 
specially  attested,  i.  377,  279,  280 
at  what  time,  i.  278,  280,  281 
cannot  be  supplied,    when   required  by  power, 
&C.,  i.  280 
acts  concerning  the  attestation  of  signature  of  power,  &c. 

i.  282,  284 
the  statute  retrospective  only,  i.  283,  284 
does  not  revive  an  appointment  set  aside,  i.  283 
present  law  respecting  attestation  of  signature,  i.  285 
now  fact  of  signature  is  proved  at  the  common  law,  i.  286 

presumption  may  be  relied  on  afler  a  length  of  time,  ibid, 
deeds  wanting  attestation  under  power  may,  in  equity,  be 

good  as  contracts,  though  void  at  law,  ibid. 
muere  in  case  of  married  women,  ibid, 
lost  deeds  are  presiuned  to  have  been  properly  attested, 

&c.  ibid. 

ASSETS. 

recognizances,  bonds,  judgments,  assets  where,  iii.  353 
estates  per  autre  vie  made  assets  by  statute,  iii.  1 72 

choses  in  action  on  the  death  of  the  wife,  in  the  life  time  of 
the  hubsand,  will  belong  to  the  wife's  representatives, 
and  be  assets  in  their  hands,  i.  349 

applied  in  pa3rment  for  lands  in  favour  of  heir,  on  contract, 

as  between  real  and  personal  representatives,  iii.  258 
heir  accountable  after  alienation,  iii.  339 
creditor's  lien  on  assets,  from  what  time,  ibid, 
estate  of  disseisor  is  assets  descendible  to  the  heir,  ii.  405 

ATTORNEY.    Vide  Livery,  Infant. 

distinction  between  livery  after  the  day,  in  person,  and  by 
attorney,  i.  292,  iii.  70 

instrument  giving  authority  to  attorney,  ought  to  be  pro- 
duced, i.  392 

that  the  grantor  was  living  at  or  afler  the  time  of  delivery, 
livery,  &c.  to  be  shown,  i.  293 

letter  of  attorney  should  be  by  deed,  ibid. 

infant  may  appoint  an  attorney  for  the  purpose  of  receiving 
livery  of  seisin  for  him  as  feoffee,  though  not  to  give 
livery,  ibid. 

attorney  cannot,  unless  it  be  so  provided,  exercise  a  per- 
sonal authority,  ibid. 

deed  executed  by  attorney  should  be  in  the  name  and  as 
the  act  of  the  principal,  i.  293,  294 

Vide  Deed  and  Executiofu 

instance  of  fraud,  i.  294 

need  not  be  party  to  an  indenture  giving  the  authority, 
iii.  71 
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ATTORNEY. 

husband  and  wife  may  be  attorney,  the  one  for  l&e  other, 
>•  333 
ATTORNMENT. 

taken  away  by  statute,  i.  996.  iii.  8a 

AUTHORITY.    Vide  Powkb,  ^TToant. 
bare  authority  cannot  be  re-leaaed,  li.  ait 

or  delegated  or  exercised  by  attorney,  iii.  67 
bargain  and  sale  by  commissioners  of  bankrupt,  or  under 
land-tax  acts,  or  under  authority  to  sell  passes,  a  common 
law  Eeisin ;  and  uses  may  be  declared,  on  such  sash 
ii.  447,  249,  254,  256,  1157 
•    are  construed  strictly,  ii.  S49,  355,  356,  963,  ^72 

cannot  be  released  or  extinguished  by  the  person  by  whom 
they  are  to  be  exercised,  except  by  special  authori^, 
ii.  249,  361.  iii.  399 

may  be  released  or  extinguished  by  the  person  in  whose 
nvour  they  are  to  be  exercised,  and  tlie  release  should 
be  made  to  the  owner  of  the  estate,  ii.  349, 358,  261,  262 

must  be  exercised  by  all,  to  whom  the  authority  is  given, 
ii.  349,  350,  258,  363 

except  in  the  case  of  executors  falling  within,  3 1  H,  8,  c  4. 

ii.  250 
what  cases  are  within  the  scope  of  the  act,  ii.  353 
of  disclaimer  by  executors  refusing  to  act.    Vide  Dif* 

daintcr. 
may  be  exercised  by  any  person  described  in  the  power, 

"•  353 
when  given  to  persons  nominatim.  ii.  353,  354 

when  to  executors,  eo  nomine^  ii.  254,  363 

is  personal,  and  cannot  therefore  be  executed  by  attor« 

ney,  ii.  354,  375,  376 

without  an  express  authority,  ii.  376 

usually  occurs  in  wills,  and  in  particular  as  to  copyhold  lands 

to  sell,  ii.  254,  355 

mortgage,  ibid. 

to  appoint  to  children,  ii.  354,  255 

to  sell  and  exchange,  ibid. 

to  make  partition,  ibid. 

fraud  in  exercise  of  a  power,  will  vitiate  the  apfk^intmenl, 

it  355 
may  be  exercised  at  different  times,  ibid, 
may  give  aright  of  selection,  ii.  256 
how  title  is  to  be  derived  under  authority,  ii.  257,  260, 261 
until  exercised,  the  seisin  remains  undisturbed,  ii.  257,  258 
when  exercised  it  defeats  all  mesne  encumbrances,  iL  258 
cannot  be  barred  by  nonclaim,  ii.  258,  361 
after  it  is  exercised  the  estate  may  be  barred,  ii.  259 

what  instrument  will  amount  to  a  sale  under  authority, 
ii.  a58>  259 
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AUTHORITY. 

of  copyholds  sold  under  aathorityy  ii.  359 

bargain  and  sale  of  lands  under  authority,  does  not  require 
•nrohnent,  ii.  360 

unless  required  by  the  power,  Ac,  ii.  260 

is  considered  as  common-law  assurance,  iii.  112,  124 

if  only  exercisable  by  the  survivor  of  several  persons,  it 
cannot  be  exercised  till  the  survivor  be  ascertained,  ii.  263 

of  tlioee  cases  in  which  no  person  is  named  to  exercise  the 
authority,  ii.  263,  264 

when  given  for  purposes  connected  with  the  office  of  exe- 
cutors, the  executors  have  authority,  ii.  264 

sale  may  be  exercised  by  executors,  notwithstanding  they 
renounce  probate  as  to  the  personal  estate,  ii.  264 

authority  to  a  person  under  particular  circumstances,  ii.  264, 
265 

authority  may  be  bound  in  Equity  by  contract,  before  it 

is  in  €$$€9  ii.  265,  266 
and  the  contract  will  bind  issue  in  tail  and  remainder- 
men, ii.  265 
when  to  be  exercised  by  persons  in  possession,  or  under 

other  limitations,  ii.  265 
a  person  cannot  exercise  it  as  assignee  under  prior  limita- 
tions, ibid, 
to  be  exercised  at  a  particular  time,  ii.  265,  266 
on  an  event,  ii.  266 

in  a  particular  mode,  ii.  <i66f  267,  268,  269 
defects  supplied  in  ecjuity  for  benefit  of  purchasers,  wife, 

children,  creditors,  li.  266,  267 
equity  cannot  supply  non-execution  of  appointment,  ii.  267 
'     not  requiring  to  be  attested  as  to  the  execution,  ii.  268 
requiring  enrolment 

at  what  time  enrolment  must  be  made,  ii.  268 
an  authority  to  seal  and  deliver  a  deed  cannot  be  given 
without  deed,  iii.  70 

AVERMENT.     Vide  Recital. 

of  fiurts  usefully  introduced,  i.  55,  264 

in  what  place,  i.  195 

ofthetimewhen  they  happen,  ibid. 

every  thing  material  to  the  regular  deduction  of  the  title 

should  be  stated,  i.  196 
of  a  fact  not  happening,  i.  197 
utility  and  mode  of  statement  ibid. 

discontinuance  divesting  estate  of  a  particular  tenant,  &c. 
.    sometimes  necessary  to  be  stated,  &c.  i.  xgfi 
the  solicitor  for  purchaser  should  ascertain  that  there  is 

reasonable  evidence  of  facts,  i.  199 
to  rebut  a  resulting  use^  ii.  239,  240 

AWARD. 

solicitors  duty  to  see  the  award  is  warranted  by  provisions 

of  act>  i«i65 
duly  enrolled,  L  165 
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AWARD. 

within  the  appointed  time,  ibid, 
on  parchment,  ibid. 

BANKRUPT.       See    Bargaiit,    abd    Sale,    Enrolmekt, 
Commission  of  Bankruptcy. 

of  titles  depending  on  bankruptcy,  i.  167 
facts,  &c.  to  be  abstracted,  ibid. 

of  title  of  assi^ees  under  conmiission  of  bankrupt,  i,  168 
relation  of  their  title,  ibid. 

dower  of  wife  is  not  defeated  by  bankruptcy,  ibid, 
freebench  may  be,  i.  169 
of  titles  defeated  by  bankruptcy,  i.  168.  iii.  38G 
protection  to  purchasers  by  statute  law,  i.  169.  iii.  386, 390 
deprived  of  protection  of  statute  by  notice  of  insolveacy, 
&c..i.  170.  iii.  390 

difference  between  two  statutes  of,  i.  170 

the  real  property  of  bankrupt  must  be  passed  by  bargain 

and  sale  enrolled,  i.  170, 171 
for  property  acquired  after  commission  there  must  be  a 

new  bargain  and  sale,  i.  171 
terms  in  bankrupt  pass  by  assignment  among  the  personal 

estate,  ibid. 

without,  enrolment,  ibid. 

no  time  limited  for  enrolment  of  bargain  and  sale  of  estates 

for  life  and.  in  fee,  i.  171, 179,  289 
the  enrolment  as  to  estates  tail  must  be  within  six  lunar 

months,  i.  173,  389,  390 
bargain  and  sale  has  the  like  effect  as  a  fine  or  recovery  to 

bar  entail,  i.  173,  173, 174,  396 
difficulties  arising  on  statute  respecting  entaiis,^  i.  174 
cases  left  in  doubt,  i.  174,  ij^,  2^0 
observations  on,  175,  176 
comroisslonera  of  bankrupt  have  merely  an  authority,  i.  175, 

389,  390 
to  save  admission  fines  copyholds  should  be  excepted  out  of 

bargain  and  sale  to  assignees,  and  be  bargained  and  sold 

to  purchasers,  i.  175 
commissioners  may  exercise  powers,  being  interests,  i.  176, 

178 
as  distinguished  from  authorities,  i.  176 
and  joint  powers,  i.  1 76 

the  title  which  in  such  case  the  commissionera  can  con- 
fer, i.177  .    .         r 
of  appointment  of  new  assignees  under  commission  of 

bankrupt,  i.  178 
when  part  of  the  assignees  only  are  changed,  i.  178.  Iii.  389 
power  of  vacating  bargain  and  sale,  i.  177 
bankruptcy  is  an  act  of  alienation,  ibid, 
estate  aoesnot  pass  till  enrolment,  i.  168,  170 
purchaser  not  bound  to  accept  a  title  after  act  of  bankrupt, 

lu.  391 
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BANKRUPT. 

whether  a  second  bargain  and  salft  would  enlarge  an  entail 

into  a  fee  simple,  i.  396 
Bankrupt  having  estate  as  assignee  or  trustee,  such  estate 

does  not  pass  to  his  assignees,  iii.  391 

BARGAIN  and  SALE.      Vide  Bankrupt,  Consider  at  loif, 
Enrolment. 

use  in  a  bargain  and  sale  of  a  term  is  not  executed,  i.  141 
may  be  used  as  covenant  to  stand  seised  to  uses,  i.  170, 171 
first  use  is  executed  by  the  statute,  i.  142,  143,  307 
except  when  sale  is  by  executors  having  authority  to  sell 

under  land-tax  act,  iii.  90,  143,  308. 
or  by  commissioners  of  bankrupt,,  i.  168. 
enrolment  of  bargain  and  sale  of  commissioners  of  bankrupt 

to  bar  estates-tail,  Ac.  must  be  within  six  months,  ibid, 
estate  passes  prior  to  enrolment,  ibid, 
pecuniary  consideration  is  necessary,  and  may  be  averred, 

1.300 
proof  of  payment  must  be  given  to  rebut  equity  of  vendor, 

i.  300 
of  lands  under  authority,  does  not  require  deed,  iu.  94 ;  nor 

enrolment,  ii.  260.  iii.  94 
miless  by  the  provisions  of  an  act  of  parliament,  &c  ii.  260 
and  then  no  esfate  passes  till  enrolment,  i.  168 
when  void,  as  such,  for  want  of  enrolment,  the  deed  may 

operate  as  grant,  Sec.  iii.  93 
bargain  and  sale  under  authorities  considered  as  common- 
law  assurances,  iii.  112 

the  bargainee  derives  his  title  from  the  testator,  or  the 
act  of  parliament,  iii.  112, 124 
of  the  form  of  bargain  and  sale,  iii.  1 13 
circumstances  which  must  concur,  ill.  120 
by  one   of  two  joint-tenants  passes  only  a  moiety,  though 

the  other  moiety  vests  in  lum  before  enrolment,  ii.  63 

BASTARD.    S^tf  Issue,  Infants,  Marriage. 

issue  of  a  marriage  of  an  in&nt  by  license  with  the  consent 

of  a  guardian  improperly  constituted,  are  bastards,  i.  47 
grant  to  a  bastard  and  his  heirs  passes  a  fee-simple,  i.  272 
but  a  limitation  in  failure  of  heirs  will  qualify  the  gift  mto 
an  estate-tail.^,  ^ 

BLOOD: 

to  what  crimes  corruption  of  blood  is  confined,  iii.  392,  396 
does  not  affect  heirs  in  tail,  nor  persons  taking  as 
purchasers,  &c.  iii.  393,  394,  395,  39® 
yf  whole  blood,  and  half  blood.    See  Descent. 

BOND, 

cancelled  intentionally  is  defeated,  iii.  103 
by  infant  for  neoessanes  without  a  penalty,  is  good,  i.  324 
with  a  penalty  is  void,  ibid. 

VOL.  III.  Hh 
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BOND 

of  anoestor  no  lien  on  land,  iii.  339 
in  what  place  anett,  iii.  353 

to  Crown  for  performance  of  coTenaDCSi  from  what  time 
it  is  alien,  iiL  305 

CANCELLATION.    SeeDoDs. 

CERTIHCATES: 
dieir  utility,  i.  197 
the  weight  allowed  to  them,  ibid, 
to  authenticate  pedigrees,  i.  354 

CESSER. 

care  should  be  taken  that  the  erents  hare  happened,  it  195 

CHATTELS.    Vide  Term. 

husband's  power  over  his  wife's  persmud  chattels,  i.  347 

com  sown  by  husband  on  wifes  property,  will  belong  to 
his  peraonal  representatiye,  ibid. 

unless  husband  and  wife  are  joint*tenants,  or  tenants  by  en- 
tireties, ibid. 

how  to  be  sued  for,  ibid. 

tftoses  in  action  may  be  released  by  husband  alone,  L  348 

payment  to  husband  on  his  receipt,  a  good  discharge,  Sbid. 

nusband's   interest  in  chotes  in  action  determines  an  bis 
death,  ibid, 
exception,  L  349 

on  the  death  of  the  wife,  in  the  life-time  of  husband,  the 
cAo«e<  tfi  ac^fbfi  will  belong  to  wife's  representattYes,  ibid. 

will  remain  to  wife  on  husband's  death,  i.  349 

agreement  may  change  the  title  to  ^Aoses  m  action^  i.  349, 350 

books  on  this  subject,  i.  350 

belonging  to  wife  as  executrix  or  administatrix,  ibid. 

Chattels  real  cannot  be  rendered  transmissible  to  h&rs, 

i-447 
there  cannot  be  a  proper  remainder  of  chattels  personal, 

CODICIL  should  be  attested  by  three  witnesses,  i.  184 

should  be  arranged  in  the  analysis   according  to   their 

dates,  i.  185. 
should  be  proved  in  chancery,  per  testes^  i.  184 

COLLATERALS.    See  Heir,  Sbttlkmekt,  Equity. 

equity  will  not  decree  settlement  in  their  &vour,  without 
consideration,  i.  139 

COMMON: 

tenancy  in  common  arises  by  deed  or  will  iL  75 

by  prescription,  ibid, 
or  by  severance  of  joint-tenancr,  ibid, 
or  change  from  parcenary,  ibidf. 
tenants  in  common  have  several  freeholds,  ibid, 
this  tenancy  may  arise  by  express  gift,  ibid. 
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COMMON, 

bj  coostruction  of  law,  ii.  76 

by  gift  to  two  persons  of  corody,  ii.  76 

to  right  heirs  of  two  persons  who  are  alive,  and  not  being 
husband  and  wife,  ibid. 

to  heirs  of  the  bodies,  two  persons  who  may  not  lawfully  in- 
termarry, ibid. 

to  three  persons  who  may  by  possibility  intermarry,  and 
the  heirs  of  their  bodies,  ibid. 

to  a  body  corporate  and  natural  person,  ibid. 

to  two  corporations,  i.  76 

tenants  in  common  may  be  of  freehold,  with  joint  estate  of 
inheritance,  or  of  inheritance  with  a  joint  mehold,  u.  76 

may  have  equal  or  unequal  shares,  ibidl 

Hoay  have  a  tenancy  in  common  as  to  part,  and  a  joint- 
tenancy  as  to  residue  of  lands,  ibid. 

each  tenant  has  a  devisable  interest,  ii.  77 

may  convey  his  moiety,  ibid. 

cannot  release  to  his  companion,  ibid. 

on  grant  of  a  rent-charge  by  two  tenants  in  common,  there 
will  be  two  distinct  grants,  and  one  rent  will  issue  out  of 
each  moiety,  ibid. 

mode  of  avoiding  this  error,  iL  78 

the  possession  of  one  is  the  possession  of  the  others,  ibid. 

title  may  become  adverse  by  actual  ouster.  See  Disseisin^ 
ibid. 

BO  cross-remainders  by  implication, .  except  on  tenancy  in 
common,  ibid.    Vide  Cross  Remainders 

efiect  of  disclaimer  by  one  of  several  tenants  in  common. 
Vide  Disclaimer 

CONDITION.     See  Paoviso,  PoaTiOMs,  Estatk   Condi- 
tional. 

efiect  of,  i  147,  iii.  397,  398. 

annexed  to  terms  of  years,  i.  148.  iii.  397,  398 

mode  and  time  of  performing,  i.  149 

annexed  to  particular  estate  annulled  by  the  limitation  of  a 

remainder,  ii.  150,  188.  iii.  1185 
should  be  fully  stated  in  the  abstract,  ii.  147 
once  gone  is  gone  for  ever,  iii  398 
estates  subject  to  conditions   distinguished  from  estates 

to  arise  on  condition.   See  Estates  conditional^  &c. 
at  the  common  law  heir  must  take  advantage  of  conditions, 

ii.  427,  iii.  285.    See  Heir. 

CONDITIONAL  LIMITATIONS 

owe  their  effects  to  usetf,  trusts,  and  executory  devises,  as 
far  as  they  defeat  estates  previously  limited,  ii.  146. 
iii.  384,  399 

that  the  contmgency  has  happened,  or  failed  of  effect,  must 
be  considerea,  iii.  385. 
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CONHRMATION 

of  a  reauunder  it  a  confirmation  of  the  paftieular  eMite, 

"•393 
nature  tmd  circuinitancet  of  confiimation,  liL  117 

CONHRMATION  of  TITLE, 

requisites  to,  iii.  1 18,  119 

may  be  for  a  limited  time,  iii.  1 19 

CONSIDERATION.    See  Recbipt,  Testatum. 

of  moneVi  or  money's  worth,  necessary  in  bargain  and  sale 
not  requisite  to  validity  of  a  deed  at  common  law^  iii.  13 
how  regarded  in  equity,  ibid, 
may  be  averred  though  not  expressed,  ibid, 
expressed  is  condusive,  except  against  creditors,  &c.  iii.  14. 
of  vendor's  lien  for  purchase-money  unpaid,  ibid, 
in  covenant  to  stand  seised,  blood  or  marriage  is  neoesssij, 
m.  15 

payable  under  powers,  must  be  paid  in  the  prescribed  man- 
ner, iii.  16 

how  paid  in  practice  when  trustees  and  cdttui  que  trusts 

are  parties  to  the  same  deed,  iii.  17 
how  paid  under  a  decree  in  chancery,  iii.  iB 
m  sales  under  acts  of  parliament  ibid, 
necessary  cautionsi  iii.  19 

CONTINGENT.    See  Possibility,  Rbmaikdkr. 

contingent  interests  in  fre^olds  by  way  ci  Mmaindfers  may 
be  destroyed  by 
lunrender, 


surrender,  1 
mer^r,       l  ii.  93 
forfeiture,  J 


determination,  or  destruction  of  die  particuhir  estate, 
or  conversion  of  such  particular  estate  into  a  right 
of  action,  ibid. 

contingent  interest  in  teim  maybe  assigned,  Cquare,)  ii.  gs» 
may  bo  released  by  owner 
coupled  with  interest,  are  devisable,  ii.  93, 95,  96 
may  be  bound  in  oqinty, 

1.  By  assignment,  ii.  93,  94 

a.  By  sale  for  valuable  consideration,  ii.  93,  98. 

3.  by  estoppel,  ii.  97. 

may  be  extinguished  by, 
feoffinent, 
fine  J.  ii.  97, 98 


common  recovery,  ^ 
the  heir  of  the  testator  has  the  fee  when  devised  in  contin- 
gency, ii.94 

distinguished  from  a  mere  expectancy  of  an  heir,  Sec.  or 
voucher  in  a  recovery  or  fine,  by  a  person  having  contingent 

interest  in  fee,  will  extinguish  the  same,  ii.  qIB,  100, 

iii.  253.    Qui,  when  in  tail. 
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CONTINGENT, 

though  bound  by  contract,  there  must  be  a  conveyance  of 
the  legal  estate,  ii.  98,  gg, 

contingeCit  interest  of  the  legal  estate  cannot  be  transferred 
by  common-law  conreyance,  ii.  93,  9S 

fine  purporting  to  pass  the  legal  fee  in  contingency  will 
extinguish  the  same,  ii.  98. 

equitable  ownership,  though  in  contbgency,  may  be  trans- 
ferred, ii.  98,  99.  iii.  252 

When  the  remainder  in  fee  is  given  in  contingency,  the 
fee  may  pass  by  words  in  a  residuary  or  specific  clause, 

n.99 
contingent  fee,  unless  devised,  will  descend  to  the  heir  at 

law,  ii.  99,  100 
when  the  fee  in  conveyances  to  uses  is  limited  in  contin- 

genoy,  it  results  to  Uie  grantor  or  settlor  till  it  can  vest 

in  cestui  que  use,  ii.  100 
in  common-law  conveyances,  the  fee,  though  contingent, 

passes  out  of  the  grantee,  and  is  in  abeyance.    Sed  qu, 

li.  100,  101,  104 

and  leaves  to  the  grantor  a  mere  possibility  of  reverter  as 
distinguished  from  a  reversion,  ii,  103,  107.  iii.  354 

argument  in  support  of  this  doctrine,  ii,  104,  107.  iii  s^3, 

contingent  remainders  are  not  estates,  ii.  107 

mode  of  completing  the  title  when  the  fee  is  contingent, 

iii.  254 
contingent  remainder,  of  trust*estate  ^nll  not  faO  by  the 

determination  of  the  particular  estate,  ii.  149 

estate  in  the  lord  supports  contingent  remainders  in  copy- 
holds, except  bv  reason  of  the  determination  of  the  par- 
ticular estate,  ibid. 

Contingent  interest  in  copthold  may  be  barred  or  extin- 
guished.   Vide  Copyholds. 

CONTINGENCY,  with  doublx  aspect. 
doctrine  of,  iii.  286.    And  see  Possibility. 

CONTRACT.    See  Equity,  Specific  Performance. 

specific  performance  decreed,  i.  35.  iiL  259 

sometimes  with  abatement  in  price,  i  89 

contract,  when  abandoned  from  fraud,  may  be  revived  on 

discovery  of  the  fraud,  i.  35 
whether  enforced,  or  annulled  by  decree,  should  be  shortly 

stated  in  abstract,  i.  Qs 
contract  converts,  in  equity,  realty  into  personalty  and 

examples,  i.  66,  iii.  259 
of  specific  performance,  and  its  eSectSy  i.  67.  iii.  258 
for  sale  is  a  revocation  of  a  will  in  equity  only,  i.  67,  68. 

ill.  258,  360 
contract  being  a  charge  binding  the  estate^  must  be  dis- 

chargedi  iii.  365 
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CONTRACT. 

right  to  benefit  of  contract  is  deyiflable,  Ac.  anleis 

it  descends  to  the  heir,  i.  68.  iii.  959 
purchase-money  must  be  answered  out  of  personal  estate, 

if  there  be  assets,  i.  68,  iii.  358 

contracts  for  redemption  of  land-tax  frequently  exposed  to 

difficulty,  i.  89 
how  to  be  made  to  aroid  mistakes,  i.  90 
future  springing  uses  or  contingent  interests,  may  be  the 

subject  of  contract  in  equity,  i.  105,  iii.  374 
specinc  ptTformance  enforced  in  equity  only  when  the  title 

is  marxetable.  i.  369 
by  tenant  in  tail  does  not  bind  the  issue,  i.  406 
effect  of  contract  in  equity,  ill.  357,  358,  369,  973,  373^ 

374 
a  deed  may  be  good  in  equity  as  a  contract  though  Toid  as 

a  conveyance  at  law,  i.  314 
whether  the  contract  of  one  of  several  joint-tenants  u  an 

equitable  severance,  ii.  67.     Vide  Joint'tenants 

CONVEYANCES: 

distinction  between  those  conveyances  which  pass 
1.  legal  estates,  i.  146 
3.  equitable  estates,  i.  146 

Operating 

1 .  by  rules  of  common  law  i.  838 
3,  by  statute  of  uses,  ii.  335,  336 
by  tenant  in  tail,  are  divided 

1.  into  those  which  are  rightful,  i.  363 
9.  tortious  or  wrongful,  ibid. 

3.  those  which  do  bar  issue  in  tail,  i.  363. 
4*  those  which  do  not  bar  issue  in  tailj  ibid. 

5.  those  which  do  bar  remainders  and  reversions,  and 
conditional  and  other  limitations  over,  ibid. 

6.  those  which  do  not  bar  remainders  and  reversioDS, 
and  conditional  and  other  limitations  over,  ibid. 

innocent  or  rightful,  ibid. 

effect  of  warranty  to  make  discontinuance,  ibid. 
bind  tenant  in  tail  himself,  ibid, 
mere  grants  by  tenant  in  tail,  determina  with  the  estate- 
tail,  i.  363 
exceptions,  &c.  ibid.     See  Grant 
wife  of  bargainee  of  tenant  in  tail  is  dowable,  ibid, 
rightful  conveyances  of  tenant  in  tail  pass  a  determinable 
fee,  i.  364 

ma^  be  enlarged  by  subsequent  recovery,  i.  371 
tortious  alienation  is  a  discontinuance,  1.  364 

effect  of,  i  364,365 

gains  a  new  seisin,  i.  365 
different  effect  of  lease  by  tenant  in  tail  for  bis  own  li^i 
and  for  the  life  of  another  person 

for  three  lives  under  statute,  3s  H.  8 
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CONVEYANCfiS. 

when  lease  is  rightful,  lessor  retains  his  old  estate  as  a  rever- 
sion, i.  365 

but  if  on  discontinuance  he  Udce  back  an  estate-tail  to  him- 
self|  he  will  acquire  a  i^ew  title^  ibid. 

CONVEYANCER, 
his  province,  i.  s 
in  regard  to  deduction  of  title,  i.  208 

evidence  in  support  of  the  title,  ibid* 
defects  in  the  title,  ibid, 
the  knowledge  requisite  for  the  conveyancer,  i.  308,  909 
should  be  acquainted  with  the  capacity  and  incapacity  of 

persons  to  convey,  i.  308,  sir 
the  rules  for  exposition  and  construction  of  deeds,  ibid« 
the  existence  or  determination  of  estates^  and  tHfe  several 
modes  by  which  they  may  be  discontinued,  or  turned  to 
a  right  of  entry  or  action,  ibid, 
should  ascertain 

when  an  estate  is  determined,  and  by  what  means,  i.  ai  1 
study  more  particularly  proper  for  him,  i.  sia 
observations  in  reference  to  studies,  ibid, 
on  reading  cases,  i.  319 
on  the  course  of  study  for  attaining  early 
qualifications,  i.  331 
as  to  the  quantities  and  qualities  of  estates,  i.  333, 334, 
-335 
on  the  leaminff  of  descents.    Vide  Descents* 
as  to  tenures,  1.  338.    Vide  Tenure* 
as  to  cities,  i.  339.    Vide  Title. 

'the  importance  of  the  statutes  of  limitation  to  the  convey- 
ancer, i.  233.    And  see  Limitations, 
of  uses  and  trusts,  i.  333 
learning  of  powers,  i.  334 

perpetuities,  ibid, 
jbrm  of  assurances,  inter  xnvos 

of  record,  i.  335 
not  of  record,  ibid/ 
ceremonies  attending  these  assurances,  i.  336 
component  parts  of,  ibid. 
di£Perent  species  of  assurance,  i.  337,  339 
operatmg  by  the  rules  of  the  common  law,  or  by  statute  of 

uses,  or  by  both,  i.  338 
of  instruments  affecting  only  the  equitable  title,  ibid, 
his  duty  towards  purchaser,  i.  361 

observations  onthe  cautions  requisite  in  acceptingtitles,  i.  368 
his  duty  in  ascertaining  the  identity  of  the  parcels,  iii.  33 
his  cautions  in  seeing  that  there  is  a  tenant  to  the  precipe 

for  a  recovery,  iii.  130.     See  Recovery. 
what  titles  of  dower  and  curtesy  have  attached,  iii.  130 
of  considerations  arising  to  him  on  perusing  abstract,  iii,  305. 

Vide  Abstract. 
that  the  parcels  are  comprised,  iii.  305,  306, 307 

H  H  4 
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CONVEYANCER. 

of  equitable  jurisdictJoiiy  when  courts  of  Isw  will  not  afi»rd 

any  relief,  iii.  205,  307 
that  the  parcels  are  enumerated  by  proper  desenptions, 

ill.  ao6y  307,  308 
diaadvaiUage  of  multiplied  description  of  parcels,  iii.  3o8 
description  of  parcels  partly  false  and  partly  true,  iiL  309 
of  the  degree  of  interest  the  purchaser  is  to  acquire,  and 

can  obtain  in  the  property,  iii.  317,  si8 
of  the  title,  whether  rightful  or  wrongful,  iii.  319 
gradation  of  estates,  ibid, 
grants  of  detemunid>le  estates,  iii.  319,  330 
who  may  devest  or  discontinue,  and  £e  effect  of  each  act, 

iii.  330 
what  title  a  purchaser  ought  to  have,  iii.  331 
purchaser  may  wave  objections,  ibid, 
what  estate  <nay  be  granted  by  tenant  in  fee,  iiL  333 
^  different  species  of  assurance  by  tenant  in  tail,  iii.  333, 

334 
di&rent  estates  uniting  in  the  same  person,  and  the  opera- 
tion and  effect  of  merger  surrender,  &c.  iii.  335,  236^ 

337 
estate-tail  does  not  merge  while  it  continues  unbarred,  contra 

after  fine  levied,  iii.  338 
merger  may  affect  title,  iii.  339 
of  incumbrances,  ibid.  Vide  Incumbrances. 
notice,  iii.  339.    Vide  Notice. 
recital  as  evidence,  iii.  339^  33o.    Vide  RedUi  \ 
on  titles  under  wills,  iii.  31  o 
what  property  passes  by  general  words,  iii.  310^  311,  Mi% 

313 
mode  of  describing  parcels,  c.  313 
jurisdiction  of  equity  in  abridging  the  effect  of  general 

words,  iii.  313 
of  parcels  in  fines  and  recoveries,  iii.  313,  314 
errors  in  parcels  in  fines  and  recoveries  corrected,  in  what 

courts,  iii.  314 
of  doubts  arising  on  identity  of  the  parcels,  iii.  315 
his  duty  in  regard  to  difficulties  attending  the  parcels, 

iii.  316 
of  parcels  taken  on  allotments,  ibid. 

under  purchases  depending  on  land-tax  acts,  ibid, 
care  should  be  taken  that  die  lands  comprised  in  the  con- 
tract on  which  the  sale  was  grounded  were  subject  to  the 

like  uses,  ibid, 
circumstances  to  be  considered  in  drawing  a  condadon  on 

the  title,  iii.  230,  331 

as  to  leaseholds,  iii.  331,  333 
the  tequisites  to  a  good  title  of  leasehold,  iii.  333 
advantage  of  a  legal  title  without  notice,  iii.  334 
of  the  operations  of  different  deeds  containing  uses,  iii.  335 
of  several  estates  passing  by  tlie  same  deed,  iii.  336 
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uses  may  be  inserted  in  derises,  iii.  2369  337 

contingent  interest  in  equitable  estates  cannot  be  destroyed, 

ui.  338 

may  be  transferred  by  fine  or  recovery,  ni.  338 
not  extinguished  by  estoppel,  iii.  351,  352,  355 
of  lapsed  devises,  iii.  338 
on  the  question  whether  the  devisees  are  trustees,  having 

the  legal  fee  or  not,  iii.  339 
legal  estate  in  trustees  may  pass  by  wiD,  iii.  339, 340 
circumstances  which  militate  against  the  conclusion  of  the 

estate  passing  by  will  of  trustee,  iii.  340 
whether  a  deed  operates  as  a  conveyance  or  an  appointment, 

iii.  341,  249,  350 
form  of  will  exercising  power,  iii.  341,  243. 
whether  a  deed  operates  by  appcmitment  of  the  use,  of  by 

the  conveyance  of  the  seisin,  iii.  343,  346 
of  powers  of  selection,  iii.  343,  343,  249,'  250 
whether  a  bargain  and  sale  has  operated  by  the  statute  of 

uses,  or  by  the  rules  of  the  common  law,  iii.  343,  344. 
distmction  between  uses  on  uses,  and  shifting  ui^  to  dis- 
place other  uses,  iii.  344,  345 
construction  of  powers  of  revocation  and  new  appointment, 

iii.  345,  346 
the  interest  which  passes  to  trustees  by  a  will,  iii.  346,  347, 

348 
irtiether  a  power  of  appointment  is  exercised  by  the  owner 

of  the  power,  iii.  349. 
whether  trustees  have  a  vested  or  contingent  fee,  iii.  S5a 
points  arising  to  the  conveyancer  in  considering  the  ^ect 

of  contingent  remainders,  iii.  253.    Vide  Remainder. 
of  the  fee  limited  in   contingency,   iii.  353,   354.     See 

Abiei/ance. 
of  contingent  remainders  to  be  bound  by  estoppel,  iii.  354. 

Vide  Estoppel. 
of  the  different  constructions  in  law  and  equity,  iii.  355, 

of  equities  affecting  the  legal  seisin,  iii.  356 

of  the  legal  title  as  distinct  from  the  equitable  title,  iii.  357, 

358 
of  contracts.     Vide  Contracts^  Equity^  Trusts. 
of  crown-debts.      Vide  Crown,  Debis^  Judgments^  Recog- 

nixanceSf  &c. 

COPARCENERS, 

take  undivided  shares  by  descent,  ii.  68,  430 

may  have  equal  or  unequal  shares,  ii.  69 

may  be  heirs  in  different  degrees,  ibid. 

each  coparcener  has  a  power  of  alienation  by  deed  or  will 

over  his  or  her  own  share,  ii.  6g,  70* 
coparceners  have  between  themselves  a  joint  seisin,  ii.  70. 
constitute  one  heir  only, 
may  release  or  convey  to  each  other,  ii.  69 
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COPARCENERS, 

the  ahare  of  each  coparcener  may  descend  from  him,  ii.  Sg 
a  more  remote  descendant  may  be  preferred  to  the  other 
coheir  in  case  of  half  blood,  ii.  og 

seisin  and  possession  of  one  coparcener  is,  against  strangers, 
the  seisin  and  possession  of  all,  ii.  70 

one  corparcener  may,  by  actual  ouster,  disseise  another, 
ibid. 

effect  of  fine  by  one  coparcener  against  the  other  o^iarce- 
ners,  ibid. 

a  release  from  one  coparcener  to  the  other  does  not  make 
any  degree  in  the  title,  ibid. 

to  one  of  several  other  ci^iarceners  does  make  a  degree, 
ibid. 

rent  mnted  to  parceners  for  owelty  of  partition  is  good 

without  deed,  ibid, 
will  be  descendible  as  from  the  oririnal  ancestor,  ii.  7i»  74 
distress  for  it  is  of  common  right,  ii.  71 
will  be  descendible  without  words  of  inheritance,  ii.  71 

on  partition  the  share  of  each  coparcener  will  be  descendible 

in  the  same  manner  as  the  original  share  was  descendible, 

ii.  71,  7a 
mere  partition  does  not  revoke  a  will,  because  it  does  not 

alter  the  seisin,  ii.  73 
on  partition  by  conveyance  or  fine  to  the  use  of  the  respective 

heirs,  the  heirs  will  be  in  quasi  by  descent,  and  not  by 

purchase,  though  this  is  a  diange  of  seisin,  ii.  72 
comments  on  this  doctrine,  ii.  70 
on  lease  by  coparceners  reserving  rent,  they  shall  have  the 

rent  as  tney  have  the  reversion,  ii.  74 
exception,  ibid, 
on  grant  of  rent  to  parceners  for  owelty,  they  will  have  the 

rent  as  parceners,  ii.  74 
on  alienation  by  coparceners  in  fee,  reserving  rent  to  thomand 

their  heirs,  it  shall  be  held  by  them  in  parcenary,  ii.  75 
warranty  implied  on  partition  ceases  by  alienation,  i.  303. 

ii.  75* 

when  title  of  all  the  lands  in  the  partition  ought  to  be  inves- 
tigated, i.  304 

one  of  several  parceners  may  be  excluded  by  refusal  to  bring 
her  share  into  hotchpot  on  advancement,  ii.  431. 

COPYHOLDS. 

contingent  interest  in  copyh<^ds  not  defeated  by  tortious 
alienation,  i.  135.  ii.  149 

may  fiul  of  eflfect  by  determination  of  prior  estate  before 

tne  remainder  can  vbst  in  interest,  i.  136.  ii.  147. 
uses  declared  of  copyholds  may  be  trusts,  i*  141 

uses  of  copyholds  in  surrenders  operate  by  rules  of  common 
law,  L  141 
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COPYHOLDS. 

title  to  copyholds  depends  on  customary  conveyanceSi  i.  303 
modes  of,  ibid. 

copyholder  cannot  convey  by  common- law  oonvejrance, 
exceptions,  i.  aoa^  203. 

equitable  title  may  be  conveyed  with  or  without  surrender, 
i.  ao3 

mode  of  barring  entails,  i.  303,  341.  Vide  Capyhcider  and 
Tail. 

circumstances  to  be  shown  in  deducing  a  title  to  copyholds, 

i.  204,  205. 
when:  intermixed  with  freehold  lands,  i.  A05 
allotments  in  lieu  of,  i.  204 

enfranchisement  of,  i.  205,  301 ,  302.     See  En/rancki$emenU 
copyholds  enfranchised  are  liable  to  judgments,  i.  205 

mode  of  deducing  title,  when  held  under  different  manors, 
i.  206 

surrender  does  not  operate  by  estoppel,  &c.  i.  341,  ii.  32. 
iii.  6. 

mode  of  conveyance  of  estates  for  life  in  trustees  for  married 
women,  i.  435 

contingent  interests  of  the  trust  of  copyholds  may  be  sup* 
ported,  notwithstanding  the  determmation  of  the  par- 
ticular estate,  ii.  149 

custom  to  grant  copyholds  in  fee  authoriaees  a  grant  in  tail, 

&Q.  il.  272 

all  the  trustees,  except  one,  of  copyholds  devised  by  will 
should  disclaim  to  void  die  additional  fines,  ii.  226 

evidence  of  title  to  copyholds  must  be  traced  by  the  court 

rolls^  i.  253 
copyholds  in  lease  for  years  by  license,  may  be  taken  in 

execution;  contra,  as  to  copyholds  for  life  or  in  fee, 

iii.  351  >  353 
copyholder  having  mortgaged,  retains  the  legal  estate  untfl 
the  admission  of  mortgagee,  ii.  32 

a  possibility  in  the  copyholder,  without  any  interest,  cannot 
be  bound  by  estoppel;  qu.  by  fine,  ii.  32 

expectant  heir  of  copyholds  cannot  bind  his  interest  at  law, 
may  bind  it  in  eqmty,  ii.  32 

continffent  interests  in  copyholds  may  be  barred  or  extin- 
guished, ibid, 
by  release,  ibid. 

except  of  copyholds  in  tail,  ii,  33 
lease  may  be  made 

by  deed,  if  warranted  b^  the  custom, 
by  license  of  the  lord,  li.  31 
release  of  right  of  copyholds  may  be  bound  by  surrender  or 
deed,  ii.  31 
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COPYHOLDS 

cannot  be  bound  by  niarried  women  without  surrendery 

ii.  31- 
equitable  estates  of  copyholds  may  pass  b^  deed^  ibid. 

by  willy    without    surrender,    provided   he  had    net 
the  legal  estate  at  the  time  of  publishing  his  wiU. 
ibid, 
contmgent  interests  in  copyholds  cannot  be  barred,  && 

by  a  particular  tenant,  iL  34 
surrender  by  husband  and  wtfe  of  copyholds  in  right  of  the 

wife,  williuiye  the  efiect  of  a  fine;  li.  33 
whether  fine  or  recovery  bar  all  right  on  her  part,  ibid, 
there  may  be  special  occupants  of  copyholds,  ibid, 
there  cannot  be  a  general  occupant,  ibid, 
there  may  be  a  customary  occupant,  ii.  34 
grant  to  ^  for  three  lives  will  determine  on  his  death,  unless 

there  be  a  special  or  customary  occupant,  ibid, 
the  lord  is  entitled  between  the  determination  of  one  estate  in 
copyholds  and  the  commencement  of  another  estate,  ibid, 
fee  m  copyholds  cannot  be  limited  to  commence  m  Ju- 

turo  in  surrenders,  ibid, 
equitable  interests  of  copyholds  limited  to  trustees  for 
lives,  will  devolve  to  the  executors,  ii.  35 
admit  of  quasi  intaih,  ii.  35. 
quasi  personal  estate  for  purposes  of  succession,  ibid. 
contra  of  alienation,  ibia. 

pass  by  will  in  equity,  after  contract,  and  before  surrender, 

ii.  360. 
mode  of  sale  under  an  authority,  ii.  259.    Vide  Authority, 
should  be  excepted  out   of  conmiissioners  bargain  and 

sale,  i.  175.     \\d^  Bankrupt. 

COPYHOLDER 

holds  at  will,  ii.  26 

is  capable  of  release  from  the  lord,  ibid. 

his  interest  depends  on  the  custom  of  the  manor,  ii.  26 

customary  words,  though  informal,  pass  the  inheritance,  ibid. 

a  custom  to  grant  a  greater  estate  authorizes  the  grant  of 

a  less  estate,  ibid, 
must  convey  by  the  customary  mode,  ibid, 
owner  may  convey  as  against  heir  by  will,  without  a  sur- 
render, since  13  July  1815 
equitable  interests  pass  by  contract  or  by  wiU,  without  a 

surrender,  ii.  27 
estate-tail  in  copyholds,  whether  equitable  or  legal,  must 

be  barred  according  to  the  custom,  ibid, 
eflect  of  recovery  of  copyholds  in  C  J5.  on  refusal  of  lord  to 

permit  equitable  tenant  to  suffer  recovery,  ibid, 
estate  Uul  in  copyhold  may  be  barred  by  surrender,  unless 

some  special  mode  be  required,  ibid* 
entail  of  copyholds  not  allowed  without  custom,  ibid. 

none  can  be  of  equitable  interest,  unless  there  nuiy  be  of 

legal  interest,  ibid. 
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COPYHOLDER 

in  such  case  there  should  be  limitations  of  special  trust  as 
near  an  entail  as  may  be,  ii«  28 
mode,  ii.  29 
limitations  in  form  of  States-tail  of  copyholds,  when  not 

allowed,  are  conditional  fees,  ibid, 
difficulty  when  there  is  a  custom  to  limit  lands  in  tail  only, 
whether  the  purchaser  can  have  more  than  an  esate-tail, 

11-30 
right  to  copyholds  may  be  re-leased  by  deed,  ibid* 

CORPORATIONS: 

the  title  they  can  confer,  i.  272 

when  they  hold  subject  to  trusts,  ibid, 
have  a  fee  simple  to  alien,  ibid, 
lands  given  to  corporation,  revert  after  its  dis8oliition,ibid. 
though  a  new  corporation  be  created,  i.  273 
uhless  provided  for  hy  Act  of  Parliament,  ibid, 
corporation  may  continue,  though  name  be  changed,  ibid, 
grant  to  corporation,  the  grantor  has  merely  a  possibility  of 
reverter  on  the  dissolution  of  the  corporation,  ii.  107. 

COUSIN. 

father  or  mother,  being  cousin  to  a  child,  may  inherit  in 
the  character  of  cousin,  ii.  448,  453 

COVENANT.  S^0  Incumbrances,  Exception,  Term,  Deeds. 

for  production  of  title  deeds.     Vide  Title  Deeds. 
advantages  and  inconveniences  attending  such  covenant, 

i.  153 
advice  on  taking  such  covenant,  ibid, 
in  abstract  to  leaseholds  should  be  stated  fully,  i.  152 

contra  as  to  freehold 
under  covenants  for.  further  assurance,  a  purchaser  may 

obtain  a  recovery  from  tenant  in  tail,  !•  257 
covenants  that  run  with  the  land,  are  an  indemnity  against 

eviction,  iii.  s^ 
form  of  abstracting  covenants,  ibid, 
against  encumbrances ;  and  the  exception  in  that  covenant 

very  material,  i.  153,  iii.  57 
the  want  of  covenants,  is  not  an  objection  to  the  title,  iii.  58 
to  stand  seised  may  be  construed  as  a  grant,  or  vice  versa, 

common-law  deed  containing  covenants,  iii.  56 

assignee  of  part  of  estate  of  the  reversion,  or  of  part  of  the 

land  may  maintain  an  action  on  covenants,  in.  58.     See 

2  Barn,  and  Aid. 
to  stand  seised 
the  requisites  necessary  to  give  effect  to  thb  assurance, 

iii.  121 
what  is  a  good  consideration  for  it,  iii.  188 
covenant  to  levy  a  fine.     See  Fine. 
covenant  not  to  assign  is  not  broken  by  an  execution,  unless 

designed  as  an  alienation,  i.349 
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CROWN. 

chatteli  real,  bdon^iiiff  to  wife  who  taketfa  hoabeiid  an 
alien,  wQl  belong  to  Crown  during  coverture,  C9^J  !•  34^ 

CROWN  DEBTS. 

from  what  time  they  attach.  L  193.  iiL  305,  307,  308, 393, 

receiver's  and  accountant's  landa  become  liable  from  accept- 
ance of  office,  i.  »94.  iii.  300, 301,  306,  345  - 
what  may  be  seised  under  extent,  i.  193.  iii.  307, 308, 346, 

347 
not  binding  against  a  surviving  jomt-tenant,  iii.  348,  353 

when  bindmg  on  issue  in  tail,  lii.  348 

not  binding  against  widow,  or  others  whose  title  is  prior  is 

to  that  of  Crown,,  iii.  307,  348 
annuity,  &c  if  not  assignable  is  not  extendible,  iii.  349 
copyholds  in  lease  for  years  by  license,  may  be  taken  in 

execution ;  contra  as  to  cop^olds  for  lives,  or  in  fee, 

iii.  309*  334>  351 1  353 
customary  freeholds  liable  to  the  extent  of  the  Crowns 

"i-309>  35»»  35a 
execution  of  Crown  preferred  to  that  of  the  subject,  iii.  age, 

309'  335»  336 
purchaser  from  simjple  contract  debtor  of  the  Crown  not 

being  an  officer,  is  not  bound,  iii.  290,  891 
statutes  relating  to  king's  debts,  iii.  393,  303 
when  heir^s  land  may  be  sold,  iii.  300 
le^  title  will  not  protect  a  purchaser  against  the  Crown, 

1. 193.  ill.  306,  353 
equitable  lien  without  conveyance  is  not  binding  on  Crown, 

(quare)  iii.  353 
Crown  not  bound  by  bankrupt  laws,  ill.  308 
of  sureties  for  crown-debts,  1.  194 

CURTESY. 

of  husband's  title  to  curtesy,  iii.  380,  381,  383,  383,  3S5 
cannot  be  of  copyholds,  widiout  a  custom,  iii.  g8o 
seisin  requisite  to  title  by  curtesy,  iii.  381 
curtesy  of  a  seisin  in  equity  under  a  contract,  ibid, 
whether  there  be  curtesy  of  a  trust  of  freeholds,  for  tbe 

separate  use  of  the  wife,  (quare)  iii.  383 
curtesy  may  arise  from  remitter,  iii.  383,  383 
of  curtesy  of  a  fee  determined  by  executory  devise,  iii.  384 
curtesy  not  forfeited  by  wife's  treason,  iii.  385 
encumbrance  from  curtesy  not  sufficiently  regarded  in  prac- 
tice, iii.  385,  386 
recoveries  frequently  void  for  want  of  attention  to  titfes  by 
curtesy,  iii.  386 

CY  PRES. 

takes  plAce  when  the  court  construes  the  limitation  to  the 
children,  as  part  of  the  gift  to  the  parent,  ii  166,  itS? 
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CY  PRES. 

1.  not  admitted  in  limitationB^by  deed  of  the  legal  estate,  or 
'a*  by  will  of  leaseholds  or  personal  estate,  ii.  167 

DATE. 

for  arrangement  of  deeds  according  to  the  order  of  dates. 
See  Deedi. 

DEATHS  of  tenants  for  life,  &c«  should  be  authenticated  by 
certificates,  iii.  1279 

DEBTS.    See  Cbowk  Dsbts^  Recookizancss,  Jcdomsnts. 

as  to  purchaser's  liability  to  see  to  the  application  of  his 
purchase-money  in  discharge  of  debts,  Ac,  See  Ptrr- 
ehasery  Money^  Simph  Contract,  iii.  305 

DEBTOR. 

debtor  escaping  from  prison,  the  gaoler  is  liable,  iii.  34a 

DECREE. 

must  be  treated  as  an  encumbrance,  iii.  354 

should  be  abstracted,  i.  188,  189,  190 

direction  for  application  of  money,  Ac*  riiould  be  stated, 

i.  189,  190 
also  report  of  master,  i.  188 
accounts,  i*  189 
order  confirming  report,  ibid. 

over-ruling  exceptions,  ibid, 
money  paid  into  court,  ibid. 

DEEDS. 

practice  of  forming  abstract  from  deeds,  p.  1 

-when  dates  lead  to  difficulties,  p.  4 

of  bill  in  equity  for  production,  i.  6, 7 

whether  recital  with  possession  sufficient  evidence  of  lost 

deed  creating  a  term,  p.  11,  13 
whatparts  of  a  deed  should  be  abstracted,  i.  17,  33,  53,53,54 
when  an  estate  has  been  sold  in  parcels,  i.  3o,  37, 39,  353, 

361 
precautions  when  there  are  not  any  title^eeds,   i.  33,  34, 

953,  355 
advantages  and  disadvantages  of  registration  of  deeds,  i.  24 
utility  of  covenant  for  production  of  deeds,  i.  38, 153 

disadvantages,  ibid, 
practice,  ibid, 
when  requisite,  rii.  59 
production  of  deeds  enforced  in  equity,  L  34,  358 
mode  of  arranging  names  of  parties,  i.  g$ 
mode  of  abstracting  deeds  contained  in  recitals  of  deeds 

subsequently  abstracted,  i.  57 
different  constructions  of  trusts  executed  and  executory^ 

i.  71,  73,  297,  398,  399,  305,  306,  31a 
of  deeds  of  lands  taken  under  allotments,  i.  88  ^  ^a<''h 

execution  should  be  stated  at  foot  of  abstrai^t  o 

deed,  i.  154 
by  what  parties,  i.  154  iii.  30 
exception,  if  any,  should  be  stated,  !•  154 
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DEEDS. 

of  execution  of  deeds  made  in  exercise  of  a  power, 

i.  154.  iii.  30 
general  mode  of  mentioning  defects  ia  the  execotioD 

of  deeds,  i.  155 
time  of  execution  of  deeds  of  leases  under  powers,  i.  155 

of  deeds  in  reference  to  a  will,  ibid, 
payment  of  purchase-money  to  be  stated,  ibid, 
mode  when  paid  under  special  power,  ibid, 
want  of  receipt,  implied  notice  of  liefi,  ibid. 

deeds  of  mortgage,  i.  156 
reouiring  enrolment,  ibid, 
livery  of  seisin,  Sec.  to  be  stated,  ibid. 

time  of  making,  ibid* 

effect  of  cancellation,  L  156.  iii.  103 

of  alterations  by  erasure,  i.  157 

interlioeatioa,  iiL  los 
by  grantee,  ibid, 
by  stranger,  ibid, 
mode  of  stating  registration,  i.  157 
deed  read  fraudulently  to  illiterate  men,  ibid, 
requiring  attestation.    Vide  AiUstation. 
presumption  when  they  are  lost,  i.  386. 
evidence  of  deeds  destroved  by  fire,  i.  a6,  S46 
abatement  on  account  of  loss  of  deeds,  i.  23* 
form  and  operation  of  diffisrent  deeds,  i.  305,  313 
inoperative  in  one  mode  may  operate  in  another  mode, 

i.  306,  313 
of  deeds,  as  to  lands  in  possession,  i.  306 
in  reversion,  or  remainder,  ibid, 
under  statute  of  uses,  ibid, 
consideration  of  the  deed,  i.  307 
distinctions  as  to  uses  executed  by  statute,  and  e.  cm- 
tra^  i.  307.  iii.  935,  936 

of  deeds  giving  seisin  by  rules  of  common  law*  i.  308. 

iii.  «35 

distinctions,  i.  309,  310 
deed^  operating  bj  re-leacse  of  right  or  confirmation,  ii.  312 
on  the  legal  or  equitable  owneruiip  only,  i.  313 
deeds  good  in  equity  as  contracts,  though  void  at  law, 
i.  314*    See  Contract, 

to  what  circumstances  particular  attention  should  be 
paid,  as  to  grantors  ability,  &c.  314,  315,  316 
when  name  omitted  in  grant  may  be  supplied,  iii.  si 
constniction  of  deeds,  iii.  ss,  33 
exception,  iii  33 
requisites  to  die  operation  of  difierent  deeds,  iii.  23,  Hi 

Si,io8 
of  their  operation  and  efiect,  iii.  59, 108, 109 
the  necessity  of  the  execution  by  granting  parties,  iii.  59 
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DEEDS. 

of  eDrolnent,  ui-59 
of  registration!  ibiiL 
deeds  of  corporations  are  perfected  bj  •caliii^>  without 

delireryy  iii.  64 
of  execution  in  person,  or  by  attorney,  iii.  66 
of  a  purchaser's  refusal  to  accept  a  deed  executed  by  at- 

tomey,  ibid, 
cases  in  which  execution  by  attorney  isbac^  iii«  67 
form  of  attestation,  iii.  68 

principal  to  be  named  as  party  to  the  deed,  m*  67, 6g 
authenticity  of  ancient  deeds  not  questionable,  iii.  71 

witness  to  modem  deeds  must  be  produced,  one  is 

sufficient,  ibid, 
if  all  the  witnesses  be  dead,  their  hand-writing  must  be 
proved,  iii.  73,  73 ' 
the  reason  of  producing  a  witness  to  prove  the  deed,  iii.  73 
cases  where  witness  is  abroad,  iii.  74 
deeds  executed  in  the  \Vest  Indies,  Slid. 
-  -  -  to  be  executed  in  compliance  with  power,  &c. 

exercising  powers  requiring  signature,  the  signature 
must  be  attested,  ibid, 
statute-law,  ibid, 
execution  of  deeds  may  be  attested  at  anytime,  during  the 

lives  of  the  parties,  (sedquere)  iii.  75,  76 
want  of  attestation  not  &tai  unless  required  by  power,  &c. 

iii.  76 
object  of  attestation  of,  iii.  76 
deed  may  be  inoperative   by  disagreement  of   grantee, 

iii.  104.  Qzi.  Effect  of  disagreement  by  one  of  two  erantees 
of  husband  of  fprantee,  being  a  married  woman,  ibioL 
by  her  heir,  ibid 


considerations  on  examining  deeds,  iii.  108,  100 
s  arisinff  on  different  construction  of 
wills,  iii.  18.     yi&d  Devise. 


distinctions  arisinir  on  different  construction  of  deeds  and 


deposit  of  deeds,  may,  without  writing,  create  an  equitable 
lien  by  way  of  mortgi^,  iii.  287 

DEFEAZANCE. 

it  what  cases  it  operates,  iii'  1 20 
at  what  time  to  be  made,  ibid. 

DEFEASIBLE  estate.    See  Estate. 

DEFICIENCY. 

purchaser's    liability  to  ascertain   deficfency  of  personal 
estate,  iii.  365,  36S 

DELIVERY, 

is  the  act  by  which  effpct  is  given  to  a  deed,  iii.  63 

what  act  amounts'  to  delivery,  ibid. 

of  absolute  delivery,  iii.  64 

of  conditional  delivery,  ibid. 

of  escrows,  ibid. 

delivery  by  attorney,  iii.  68 

VOL.IU.  X  I 
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DESCENT. 

title  under  descent  to  maternal  heir  requires  more  than 

ordinary  caution^  i.  18,  19 
of  titles  by  descent,  without  any  deeds,  i.  20,  31 
what  acts  oreak  the  course  of  descent,  ii.  3^7,  428,  436 
canons  of  descents,  ii.  423 

corollaries  from,  ii.  423,  424 

distinctions  as  to  rules  of  law  and  equity,  ii.  428,  440 

how  traced  Uirough  collaterals,  ii.  445 

table  of  descents,  ii*445 

heir  must  be  of  the  whole  blood  to  the  person  last  seised, 
and  of  the  blood  of  the  first  purchaser,  ii.  446 

the  fact  of  being  of  the  half  blood  to  the  person  last  actually 
seised,    creates  no  inability  to  inherit  to  another  an- 
cestor, ii.447 
example,  ii.  447,  448 

father  mav  inherit  as  cousin,   and  maternal  heir  to  his 
child,  if.  448,  449 

mother  as  cousin,  may  be  paternal  heir,  ii.  450,  453 

table  of  such  descent,  iL  453 

eridence  that  the  descent  has  not  been  broken  by  testa* 
mentary  disposition,  ii.  453 

evidence  of  in^tacy,  Ac,  ibid. 

of  estate-tail  general,  iii.  1 

half  blood  no  impediment,  ibid . 

descent  of  estate-tail  female,  iii.  2 

importance  of  learning  of  descent,  i.  227.  iii.  3 

books  on  this  learning,  iii.  3 

points  requiring  particular  attention  in  descents  are 
possesstojratrisy         '\ 
seisin, 

purchasing  ancestor, 
whole  blood, 

of  descents  which  toll  entry 

at  the  common  law,  ii.  324 

altered  by  act  of  parliament,  ii.  325,  413 

to  what  cases  the  act  extends,  ii.  325 

exception  in  favour  of  a  devisee,  because  he  cannot  maiD- 

tain  a  real  action,  ii.  326 
of  persons  having  chattel  interests,  ibid, 
of  rights  of  entry,  ibid, 
heir  must  take  by  descent  to  entitle  himself  to  this  benefit, 

ii-  327>  413 
of  descents  which  do  not  toll  entry,  ii.  327 
descent  will  not  take  away  entry  of  persons  labouring  under 

disabilities,  ii.  328 
when  entry  is  tolled,  an  action  is  the  remedy,  ibid, 
the  heir  must  take  instanier,  for  an  heir  m  ventre  sa  mere 

is  not  privileged,  ii.  412 
nor  unless  the  mheritance  in  possession  descends,  ibid, 
under  what  cirdumstances  the  entry  is  tolled,  ii.  324,413 


*  1.  227 
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DETERMINABLE  ESTATE.    See  Estate. 

DEVESTING. 

equitable  tenant  cannot  devest  a  remainder^  i*  1 29 
means  by  which  tenant  for  life  can  devest  an  estate^  ibid, 
no  dower  of  fee  acquired  by  tortious  alienation  of  tenant 
for  life,  i.  355 
contra  in  case  of  feoffinents  by  tenant  for  years,  or  at 
will,  ibid. 

DEVISE. 

testator  must  have  devisable  interest  at  the  date  of  his  will, 

iii.  156 
persons  who  are  incapable  of  devising  freeholds,  iii.  156, 157 
persons  contracting  for  freeholds  may  devise  die  equitable 

interest,  iii.  157 
special  uses  in  a  conveyance  may  revoke  a  prior  disposition 

of  equitable  interest,  ibi4« 

a  charge  on  freehold  lands,  being  personal  estate,  or  terms 
of  years,  may  pass  by  will  made  before  the  testator  has 
the  term  or  interest  in  the  charge,  ibid. 

requisites  to  a  valid  devise  of  freehold  interests,  iii.  158 

what  estate  passes  by  a  general  devise,  iii.  158,  159 

of  devises  under  powers,  without  a  reference  to  the  powers, 
iii.  159,  160 

of  words  limiting  different  degrees  of  interests  in  devises  of 
freehold  lands,  iiL  160 

general  rule  relating  to  extent  of  interest  passing  by 
devise,  iii.  161,  170 

when  fee  passes,  iii.  162,  1G3 

when  trust-estates,  iii.  163 

when  fee-tail  raised  by  construction,  iii.  164, 166 

by  cypres,  or  by  implication,  iii.  165,  166 

quasi  entail  may  be  limited  of  lands  held  for  life  or  lives, 
iii.  166 

ifiiiether  piasi  tenant  in  tail  can  devise,  iii.  167 

quasi  entail  of  terms  of  years,  with  a  limitation  over,  is  good 
if  expressly  confined  within  the  limits  against  perpetu* 
ities,  iii.  167 

different  constructions  of  words  orating  entails  in  bequests 
of  terms,  from  what  they  would  have  received  if  the  same 
gifts  had  been  of  freehold  interests,  and  reason  thereof, 
iii.  167,168, 169 

of  chattel  interests  without  certainty  of  duration  of  term, 
iii.  170 

terms  of  years  may  be  limited  after  an  estate-tail  in  free- 
held  lands  consistently  with  the  law  against  perpetuities, 
iii.  171 

term  of  years  pass  by  will  not  duly  executed,  ibid. 

freeholds  for  lives,  where  heirs  are  not  to  take  as  special 
occupants,  are  bound  by  will  not  at^sted  by  three  wit- 
nesses, iii.  171,  175 

requisites  to  valid  devise  to  pass  lands  in  fee,  iii.  171,  173, 
174 

Ila 
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DEVISE. 

how  revoked,  iii.  171, 173.    And  vide  Revocation;, 
estates  |wr  auirt  vie  are  derisable^  iii.  172, 175* 
witnesses  may  attest  at  di&rent  times,  iii.  173 
wh^  proof  of  will  by  one  witness  is  sufiSciem,  ibid* 
persons  being  witnesses  are  excluded  from  legacies  out  of 

real  estate,  iii*  174 
an  estate  ;7fr  autre  vie  may  pass  by  a  devise  without  words 

of  limitation,  iiL  176 
may  be  modified  by  limitations,  ibid, 
uses  may  be  declared  of  the  estate,  iiL  176 
copyholds  for  lives  not  within  the  statute,  ag  Car.  a.  ibid. 
eqaitd>le  title  in  copyhold^  may  pass  by  devise  without 

surrender  to  the  use  of  a  will,  ibid* 
surrender  of  copyholds  to  use  of  will  now  unnecesssry  by 

statute  law,  ui.  176,  178 

except  in  the  exercise  of  authorities  requiring  surrender^ 

••• 
111.179 

doctrine  in  Doe  v.  DUnoi  commented  on,  iii.  177 

when  copyholds  pass  under  a  general  devise,  iiL  1791  180, 

sio,  dii 
importance  of  knowledge  relatioff  to  devises,  iii.  18b,  183 
distinctions  between  dc«ds  and  wills,  iii.  i3i 
what  amounts  to  a  revocation,  iii.  18s,  260 
of  revocation  in  equity,  iii.  183 
revoked  by  disseisin,  and  revived  by  regaining  the  seisin, 

ii.  301,  407 
lapse  when,  iii.  938 

DEVISE,  EXECUTORY.    See  Eseeufarv. 

of  executory  devises,  as  distinguished  fitmi  remaindeis, 

i.  114,  115 
when  introduced  into  practice,  i.  1 15 
an  executoiy  devise  may  be  barred  by  tenant  in  tail^  i.  400 

not  barrable  by  tenant  in  fee,  ibid. 
Devise  by  tenant  in  tail  void,  except  to  a  charity,  L  390 

DEVISEE. 

of  intrusion  against  devisee,  ii.  301 

cannot  maintain  any  jeal  action  gronndsd  on  the  ssisia  of 

testator,  ii.  301,354 
does  not  represent  testator  so  as  to  enjoy  pcivi^  of  ac- 
tions, ii.  301 
heir  may  be  disseisor  of  devisee,  ii*  393,  303 
this  disseisin  is  properly  a  deforcement,  ii.  3O8 
a  devisee  entermg  under  a  void  will  is  an  afaAtor,ii.  397,  303 
heir  or  devisee  may  bar  the  other  by  fine  and  nonclaiin} 

ii.  303,  383 
devisee  may  maintain  qectment^  ii.  353,  354 
DIGNITY. 

estate -tail    in  dignity  forfeited  by  attaindsr  £»t  Ijressoii 
iii-  395 
DISAGREEMENT 

of  husband  to  an  estate  limited  to  his  wife,-  iii.  I04t  107 
by  her  heir,  ibid. 
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DISAGREEMENT 

by  sole  grantee,  a.  22y.  Hi,  104, 107 
one  of  several  jointenanUy  ibid, 

DISCLAIMER.     See  DiSAommi  Bvr« 

by  trustees  under  «  wiU,  iL  335,  253.  iiL  105 

must  be  made  before  they  hare  conseufeedy  ii.  S85 

aU  exomC  one,  of  the  trustees  of  copyhold  lands  uoder  a 

win  should  disclaim  to  avoid  additional  fines,  iL  986 
by  sole  grantee,  the  grant  is  Toid  ab  initio^  ibid, 
by  one  of  several  joint  grantees  must  be  on  record,  ii.  937. 

iii.  106^ 
by  one  of  seieral  tenants  in  common  vill  have  the  effect  of 

making  the  gifl  void  as  to  him,  ii.  327 
books  in  which  tliia  learning  is  to  befvund,  ii.  337,  338 
after  acceptance,  disclaimer  must  be  on  record,  iii.  107 
exceptions,  ibid. 

DISCONTINUANCE.  F»fe  Con vstancs,  Grant,  Rscovsrt. 

lease  by  tenant  in  tail  under  enabling  statute,  is  not  any 
discontinuance,  i.  374 

no  grant  can  without  warranty  create  a  discontinuance^ 
i.  375*  iii.  36.     See  Grmit. 

every  ducontinuanoe  is  not  a  bar,  i.  375 

by  huflftmnd  of  wife's  seisin,  took  away,  at  commpn  lair,  the 
entry  of  his  wife,  ii.  49,  304 

remedied  by  statute 

rule  when  husband  discontinued  the  estate  of  Us  wife,  and 
took  back  an  estate  to  himself  and  wife,  and  a  third  per- 
son, ii.  56 

effect  of  statute  of  33  H.  8,  c.  38,  as  to  discontinuance  by 
.husband  of  wife's  estate,  ii.  304 

by  tenant  in  tail,  i.  146.  ii.  303 

consequence  and  effect  of,  i.  146,  ^i.  ii.  303,  304,  308, 

3»9>330 
definition  of,  ii.  304. 

nature  of,  i.  364,  365.  ii.  3^ 

can  be  made  only  by  tenant  a  tail  in  possession,  having 

freehold  in  right  of  the  inheritance,  i.  305,  367.  ii.  300, 

318.  iii.  35 
or  by  remainder-man  expectant  on  a  term  for  years,  i  367. 
whilst  it  remains  in  force,  the  issue  in  tail  or  remainder-man 

cannot  enter  unless  remitted,  i«  367^  381 
or  maintain  ejectment 
nor  make  any  disposition  by  deed  or  wiU,  i.  367,  375 

remedy  of  heirs  in  tail,  &c.  against  discontinuance,  is  a  writ 

of  formedon,  i.  367,  368 
works  containing  learning  on  discontinoanoe,  ibid* 
discontinuance  effected  by  feoffuwHic,  i.  368 

fine  with  or  witbomt  proclaosatMoa,  i  3^ 
recovery  not  duly  suffered,  ibid, 
by  lease,  release  and  fine  forming  parts  of  the  smk  assu* 

ranee,  ibid, 
release  with  warranty,  ii.  309,  310 

"3 
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DISCONTINUANCE. 

of  a  particular  estate,  will  cease  with  that  estate,  unless  it 

be  enlareed.  i.  369.11.  414 
husband's  discontinuance  passes  a  fee-siniple,  iL  305 

seisin  ma^  now  be  restored  by  entry  of  wUe  or  her 
heirs»  ibid. 
'  wife  or  her  heir  may  bind  themselves  by  estoppd,  ibid, 
effect  of  discontinuance  till  entry,  ii.  305,  338.  iii.  25 
entry  may  be  barred  by  nondaim,  ii.  305,  306,  307 
of  conveyances  not  creating  discontinuance,  ii.  309,  320 
of  those  creating,  ii.  309 
a  base  or  determinable  fee  cannot  be  discontinued,  ii.  307, 

310 
is  not  any  forfeiture  of  life  estate,  ii.  315,  417 

DISCONTINUEE 

has  an  estate  against  tenant  in  tail,  and  against  the  issue 

and  remainder-man  till  avoided,  ii.  311 
action  the  only  remedy  at  the  common  law,  i,  388 

DISSEISIN 

is  a  deprivation  of  seisin  by  ouster  of  the  rightful  owser 
from  the  seisin,  ii.  384,  906,  290,  295,  336,  391 

is  the  commencement  of  a  new  tide,  ii.  384 

consequences  of  disseisin,  ii.  384,285,  311 

varieties  of,  ii.  285 

when  at  election  only,  ii.  286,  287,  389,  390 

warranty  commencing  by  disseisin  is  void,  ii.  888 

reversion  will  be  restored  by  the  entry  of  the  particular 
tenant,  ii.  289,  290 

even  by  entry  of  tenant  for  years,  except  a  descent 
be  cast,  ibid. 

to  create  a  disseisin  between  joint-tenants  or  coparceners, 
there  must  be  an  actual  ouster  or  denisJ  of  right,  ii.  291. 

357 
re-disscisin  when,  ii,  892,  394 

examples  of  actual  disseisin,  ii.  292,  293,  894,  395,  308, 

383 
of  entry  without  disseisin,  ii.  293,  295 
every  aisseisin  gains  the  fee,  ii.  293,  316,  390 
except  there  is  a  particular  estate,  and  the  claim  is  of  that 

estote,  ii.  293,  308,  390,  392 
every  dispossession  is  not  a  disseisin,  i.  245.    ii.  295 
as  a  claim,  of  a  term  of  years,  if  such  a  term  be  existing 

ii.295,  396,390,391 
disseism  revokes  a  will,  ii.  407 
will  be  revived  by  regaining  the  seisin,  ibid, 
disseisin  distinguished  from  deforcement,  ii«  303 
cannot  be  against  the  king,  ibid, 
cannot  be  of  equitable  esUtes,  i.  145,  146 
effect  of  disseisin  by  tenant  for  life,  i.  356 
changes  the  seisin  of  remainder-man,  &c.  into  a  right  of 

entry,  ibid. 
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DISSEISIN. 

of  disieum  by  continuance  of  possetaion,  ii.  308 

by  guardian  holding  over  against  the  heir,  ibid, 
entry  by  lessor  on  lessee  for  years  is  no  disseisin,  ii.  333, 

357»430 

by  a  stranger  is  a  disseisin,  ii.  323 
an  action  may  be  a  concurrent  remedy  with  an  entry,  ii.  328 
action  is  the  only  remedy  when  the  entry  is  tolled,  ibid, 
cannot  be  made  by  termor  for  years,  without  gainmg  the 

freehold  by  feomnent,  ii.  392 
by  cestui  que  trust  may  be  made  by  feoffment,  ibid, 
of  interests  gained  by  disseisin  when  advisable,  ii.  392,  393 
whether  denial  of  title  be  a  disseisin,  ii.  418 
DISSEISOR 

acquires  estate  or  seisin  without  any  title,  ii.  284,  388, 399 

in  what  case  at  election  only,  ii.  286 

may  maintain  an  ejectment,  ii.  294,421 

may  bring  an  assize,  ii.295 

may  bring  a  writ  of  entry  on  disseisin  by  a  stranger,  ibid. 

disseisor's  estate  may  be  defeated  by  entry,  or  by  action  of 

disseisee,  &c.  ii.  389 
a  title  pnder  disseisin  is  at  first  defective,  ii.  389 
acts  which  will  make  the  disseisor's  title  good,  iL  389,  395, 

416,418 
considered  as  owner  for  some  purposes,  ii.  396 
would  fail  in  a  writ  of  right,  ii.  421 
may  grant  a  lease,  ii.  400  , 

a  charge  so  long  as  his  seisin  continues,  ii.  400^  404 
may  be  »  releasee,  ii.  400, 401 
is  tenant  of  the  freehold,  ii.  401,  402 
may  endow  a  woman,  ii.  402 
wife  of  disseisor  is  entitled  to  dower,  ii.  403 
a  person  may  be  disseisor  of  his  own  lessee  for  life,  ii.  404 

conira  of  tenant  for  years,  ii.  323,  357 
estate  of  disseisor  is  assets  descendible  to  die  heir,  ii.  405 
the  lord  may  treat  either  the  disseisor  or  disseisee  as  his 

tenant,  till  he  has  accepted  disseisor  as  tenant,  ii.  406 
alienee  or  heir  of  disseisor  necessarily  becomes  tenant  to 

the  lord,  ibid, 
disseisor  has  a  devisable  interest,  ibid, 
must  have  been  seised  five  years  previous  to  his  death,  that 

a  descent  cast  may  toll  entry  of  disseisee  or  heir,  ii.  325, 

alienee  of  disseisor  or  his  heir  notwithin  this  enactment,  ii.  413 
DISSEISEE 

has  merely  right  of  entry,  ii.  284,  286,  398 

may  be  barred  of  remedy  by  entry,  by  statute  of  limitations, 
ii.  284,  298,419 

by  release  by  an  ancestor  with  warranty,  or  descent  cast, 
ii.  284,  286, 299,  398, 399  , 

right  of  entry  may  be  changed  into  right  of  action,  or  ul- 
timately barred  or  extbguished  by  time,  fine,  &c«  iU  284, 

416,417 

II4 
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DISSEISEE. 

becomesadifaeiior  by  entryy  after  hit  entry  ktelledy  0.295, 

may  be  remitted,  ii.  389 

fine  by  a  disseiBee  to  a  stranger  wiU  extiiqpiidi  his  mter- 

est,  iL  398, 41 1 
has  not  any  deviMble  interest,  ii.  399, 406 
release  by  a  disseisee  in  fee,  to  one  of  tiro  disseisotv,  wiB 

enable  the  releasee  to  esclude  his  companion,  ii.  399 
amira,  of  a  disseisee  for  life,  or  in  tail,  ibid, 
or  after  right  of  entry  is  t<^ed,  ibid, 
cannot  do  any  act  by  way  of  conreyance,  iL  399, 400, 419 
can  bind  himself  and  heirs  by  estoj^el,  ii.  400 
cannot  be  releasee,  ibid, 
cannot  endow  a  woman,  ii.  403 
widow  of  disseisee  is  not  entitled  to  dower,  if  disseised  be- 

fcre  marriage,  Ac.  ibid, 
right  of  entry  of  disseisee  is  not  assets  till  saisin  restored, 

ii.  405 
rdease  by  disseisee  to  one  of  two  alienees  of  disseisor  will 

enure  to  both,  ii«  419 

DOWEB. 

must  arise  from  actual  seisin,  or  seisin  in  law  during  the 

coverture,  iL  403,  404 
examples,  ii.  404 

disseisin  before  marriage  prevents  title  of  wife,  IL  403, 404 
disseisor's  wife  isdowaUeso  longashis  estate  continues, ii.  403 
title  of  dowerets  maj  defeat  the  seisin  of  heir,  ii.  443 
no  dower  of  trust, .  iiL  367,  ^8 
requisites  to  complete  a  title  of  dower,  ixL  367,  368»  369^ 

370,^385 
defeated  by  act  of  bankruptcy,  when,  iiL  168, 1^ 

tortious  alienation  of  tenant  for  life,  does  not  entitle  his 

wife  to  dower,  i.  335.  ii.  323 
contra  if  tenant  fer  years,  ibid, 
notwithstanding  a  term  of  years,  dower  may  be  recovered 

with  a  cesset  executio,  and  whether  fine  necessary  when 

there  is  an  attendant  term,  iii.  369,  379,  380,  405,  406 
no  dower  of  a  right  or  title  of  entry,  or  of  action,  iiL  371 
dower  of  an  estate-tail«  though  that  estate  be  determined, 

111.379 
dower  of  a  fee  determinable  by  executory  devise,  and  of  afee 

defeated    by  shifting  U8e»  or  {querc)  by  appointpient, 

»"•  373>  373 
dower  defeated  by  avoidance  of  the  estate  of  the  husband, 

.  ^  »73 
title  to  dower  barred 

by  nonclaim  on  a  fine,  iii.  374 

by  jointure,  ibid. 

but  if  evicted,  her  title  to  dower  nevives,  iiL  375^  S/^f  377> 

^  378t  379 

barred  m  equity,  iii.  377,  378 
by  election,  378 


INDEX    OF   CONTKNTS.  48 1 

DOWER. 

term  ff  AO  pnotectita  to  an  heir  w  dtvuee,  egaint  ^wer  of 

widow,  &c.  iii.  380 

elopement  with  an  adulterer  is  forfeiture  of  dower^  un- 
lets, &c.  ill.  385 

treason,  not  felony,  of  husband,  defeats  wife's  title  of  dower, 
ibid« 

of  copyholds  [/reeiench]  cannot  be  without  custom,  ii.  366 

by  what  means  defeated,  ibid. 

nvfto  of  trust,  ii.  367 

EJECTMENT 

may  be  maintained  while  a  ri^t  of  entry  exists,  ii.  328, 343, 

353>  356 

an  actual  entry  is  necessary  onlj  to  avoid  a  fine  with  pro- 
clamations, in  order  to  maintain  an  ejectment,  ii.  398,329 

when  an  ejectment  cannot  be  maintamed,  resOTt  must  be 
had  to  a  real  action,  ii.  399 

an  ejectment  and  a  real  action  may  be  concurrent  remedies, 

ii.  355>  356 
l^enty  years  possession  is  in  ordinary  cases  a  defence  to  an 

ejectment,  1.  254 

ejectments,'  and  real  actions,  must  be  founded  on  the  legal 

title,  ii.  «i8,  223 

ELECTION 

Election  imposed  on  issue,  i.  139 
on  customary  heir,  i.  204 
on  wife,  ii.  SS'    ^^  Dfffoer. 

ELOPEMENT 

a  forfeiture  of  dower,  iii.  3B5 

EMBLEMENTS. 

com  sown  by  the  husband  on  the  lands  of  his  wife  belong 
to  his  personal  representatives  as  embleme»tS|  1,  347. 
Vide  Cha$tek. 

ENFRANCHISEMENT.     Vide  Copyholds. 

of  the  necessity  of  investigating  the  title  under  copyhold 

tenure,  i.  303.     See  Copyholds. 
of  copyholds  accelerates  tne  encumbrances  on  the  freehold 

i.  38, 302 
dictum  contra,  i  302 

ENTRY 

necessary  on  exchange  at  commoo  lsw,inot  i*  conv^ances 

under  statute  of  uses,  i.  298 
of  entry  to  restore  seisin,  ibid, 
when  evidence  of  entry  b  requisite,  ibid« 
an^t  of  entry  is  not  assignable  by  deed,  ii.  420.  iii.  355 
an  eauitable  title  is  devisme*  iii.  355*  356 
a  right  of  entry  is  transferable  to  r^resantatives  whe  would 

be  bound  by  directions  in  his  testator's  will,  ii.  499 
right  of  entry  may  be  bound  by  estoppel^  i.  267,  37^ 
right  of  entry  may  be  toUed  by  descent.    See  Descent, 
necessity  of  mtrf  to  svroii  a  €mt  wi(h  predatnotions^ 
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ENTRY. 

an  entry  or  clakd  made  to  avoid  a  fine  with  proclamatioo9^ 
must  be  prosecuted  within  one  year,  ii.  34a 

EQUITY.     See  Issue,  Trusts,  Marriage  Articles,  Con- 
tract. 

construction  of  words  issue,  and  heirs  of  the  body,  in  mar- 
riage articles,  i.  137, 138.     See  Articles. 
of  volunteer,  i.  136,  140 

purchasers  for  valuable  consideration,  &c,  i.  140 
creditors,  ibid. 

jurisdiction  of  equity  over  executory  trusts,  and  trusts  not 

executed  by  the  statute  of  uses,  i.  143, 144  * 
of  estates  passing  by  declaration  of  trusts,  i.  144 
general  rules  concerning  trusts,  ibid, 
will  supply  the  want  of  surrender  in  favour  of  wife,  children, 

purcnasers,  creditors,  i.  904 
bill  for  discovery  in  equity,  i.  258 
lien  in  equity  for  purchase-money  not  paid,  i.  275 
equity  may  support  an  informal  deed  made  under  a  power 

as  a  contract,  i.  s86 
issue  not  bound  by  contract  of  tenant  in  tail,  i.  406 
a  decree  in  equity  may  bind  issue  jn  tail,  ibid. 
,  and  remainder-men,  i.  407     t 
equity  cannot  transfer,  from  one  person  to  another,  mere 

authorities,  but  may  change  trustees,  ii.  224,  225 

no  equity  between  heirs  or  representatives,  except  by  con- 
tract, ii.  235  ^ 

consideration  regarded  in  equity,  iii.  13 

bill  in  equity  lies  for  production  of  deeds  to  vendee,  i.  6,  7 

ERROR. 

recovery  avoided  by  issue,  &c.  by  writ  of  error,  i.  422,  425 
time  limited  for  writs  of  error.     See  Limitations,  Statute  of> 

ESCHEATS. 

of  legal  estate  in  trustee,  i.  147 
no  escheat  of  equitable  estates,  ibid, 
lord  by  escheat  holds  discharged  of  trusts,  ibid, 
no  escheat  to  lord  on  dissolution  of  corporation,  i.  273 
escheat  takes  place  on  failure  of  lineal  descendants  (^  bas- 
tards, and  of  denizens,  i.  273 

lands  escheated  will  follow  the  title  to  the  manor,  in  respea 
of  which  they  escheated,  ii.  456 

lord's  title  by  escheat  may  be  defeated  after  crime  com- 
mitted, and  before  attamder,  iii.  39a,  393   [Qusere] 

ESCROWS.    See  Deeds,  Delivery. 

became  deeds  on  the  performance  of  conditions,  i.  275 
rules  relating  to- escrows,  iii.  6$ 

ESTATES  LEGAL. 

avoid  estate  cannot  be  confirmed,  iii.  398 

of  legal  estates  as  distinguished  firom  equitable,  ii.217 
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ESTATES  LEGAL. 

in  considering  titles,  the  legal  estates  should  be  kept  dis- 
tinct from  equitable,  11.  218 

ejectments  and  real  actions  must  be  grounded  on  legal 
title,  ii.  218,  223 

a  purchaser  for  valuable  consideration^  cannot  protect  him- 
self from  prior  encumbrances,  without  obtaining  the 
legal  estate,  ii.  218 

the  legal,  united  with  the  equitable  estate,  completes  a 
title,  ii.  218,  229 

a  trustee  of  legal  estate,  having  power  to  convey  the  equit- 
able interest,  can  confer  a  good  title,  ii.  220,  230 

a  legal  estate  of  freehold  to  commence  infUturo,  at  common 
law  is  void,  i.99,  104.  ii.  19 

is  good  under  learning  of  executory  devise,  shifting  use, 
i.  104.  ii.  19 

legal  estate  is  subject  to  forfeiture,  i.  145 

ceremonies  requisite  to  pass  legal,  as  distinguished  from 
equitable  estates,  i.  146 

rules  applicable  to  legal  estates,  i.  146, 147 

ESTATE  EQUITABLE. 

rules  of  tenure  not  applicable  to  equitable  estates,  i.  104, 196 

particular  tenant  oi  equitable  estate  cannot  divest  a  remain- 
der, i.  129 

an  equitable  estate,  without  the  legal  estate,  is  not  a  mar.- 
ketable  title,  ii.  223,  229 

disadvantages  attending  mere  equitable  estates,  ii.  224,  229 

advantage  of  being  able  to  maintain  ejectment,  ii.  223 

rules  concerning  the  estate  raised  to  perform  trusts,  i.  1 44, 1 45 

nodisseislnof  an  equitable  estate,  1.145.     Vide  Z)M«ef^»Vi. 

cannot  be  forfeited  by  alienation,  ibid. 

means  by  which  it  may  be  transferred,  1.  146 

conveyances  of  equitable  estate  must  have  proper  words  of 

limitation,  ibid. 

may  be  lost  by  escheat  from  trustee,  i.  147 

will  not  escheat  to  lord  on  failure  of  heirs  of  cestui  que 
trust,  ibid. 

subject  to  curtesy,  ibid, 
not  to  dower,  ibid. 

liable  to  executions  while  the  legal  estate  remains  in  trus- 
tee, ibid. 

descendible  as  legal  estate,  ibid. 

possessiojratris  may  be  of  equitable  seisin,  ibid. 

ESTATES  VESTED.     See  Contingeni. 

the  law  favours  the  vesting  of  estates,  ii.  92 

no  remainder  will  be  contingeni  if  it  can  be  deemed  vested 

consistently  with  the  intention,  ii.  93  " 

estates  are  vested  till  disagreement  of  grantee,  ill.  104 

ESTATES  DERIVATIVE 

cease  by  determination,  or  avoidance  of  original  estate.. 

except  by  surrender  or  forfeiture,  i.  357,  359 
lease  under  parson  ceases  by  cession,  &c«  i«  359 


464  JNOEX   OF   CONTEVTS. 

ESTATES  DERIVATIVE. 

leMedermdout  of  teveml  cBtatttmajdeteniiaeJVtooDey 
and  continue  as  to  another,  i.  359 

ESTATES  ABSOLUTE. 

abiolute  estates  dimingwished  from  conditionaly  contingent, 
execnloiTt  or  defeasible  estates^  ii.  184. 

contingent  legal  interests  can  not  be  conYeyed  at  law,  ii.  184 

may  in  equity,  for  a  valuable  consideration,  ibid. 

are  descendible  and  transmissible,  ii.  185 

may  be  deyised,  extinguished,  or  bound  by  estoppel,  ibid. 

persons  taking  under  a  conditional  limifationi  naTC  contin- 
gent or  executory  interests,  ibid. 

mcKLes  by  which  such  interests  may  be  transfierred,  ibid. 

persons  baying  estates  subject  to  conditions  baye  defeasiMe 

estates,and  such  estates  maybe  confirmed,iLi 85,418.  iiLa84 

ESTATES  SUBJECT  TO  CONDITIONS. 

interest  of  persons  entitled  to  benefit  of  conditioM,  ii«  186, 

188 
assignees  of  reyersion  subject  to  leases,  are  enabled  to  take 

adyantage  of  conditions  annexed  to  leases  for  yearv^  orfiir 

liyes,  ii.  186 
assignees  of  bankrupt  are  emdiled  to  perform  conditions, 

reserved  to  the  bankrupt.    See  statute  39  Hen.  8.  c.  34, 

and  this  statute  is  appUcable  to  assignees  of  part  of  the 

estate,  as  distinguished  from  assignees  of  part  of  the  land 

only,  ii.  186, 190,  191.  iii.  58 
persons  entitled  to  the  benefit  of  a  condition  to  defeat  the 

fee,  have  not  any  devisable  interest ;  it  is  otherwise  of  a 

conditional  limitation,  ii.  186 
the  benefit  of  a  condition  may  be  extinguished  by  feoffinent 

or  fine  to  a  stranger,  ii.  186 
may  be  released,  &c.ibid. 
estates  subject  to  condition  are  of  two  descriptions 

1.  Those  which  are  to  coounence  on  a  condition  prece- 
dent, ii.  187 
9.  to  be  defeated  on  a  condition  subseauent,  ibid, 
the  former  applies  to  the  conunencement  or  the  estate^  ibid. 
under  tohat  doctrine  these  estates  operate,  ibid, 
the  latter  relates  to  the  mode  of  oefeating  estates,  ii.  188, 

189 
rules  respecting  common-law  conditions,  ii.  190,  193,  194 
distinctions  as  to  conditional  limitations,  and  executory  de- 
vises and  trusts,  ii.  191 
of  estates  subject  to  condknans  being  negative,  or  aflumative, 

ii.  19a 
distiBOtians  to  be  dnwn  by  the  coorveyaooer  in  ngasd  to 

estates  subject  to  condtaoan,  ii.  193 
of  eenditiMM  mtrainbsg  the  power  of  atienation,  by  tstiant 

in  fee,  ibid. 

bj  tenants  in  tail,  ^c.  ii.  194,  }io 
tenant  in  tail  vmy  be  rostainedfrom  creating  a  discon- 

tinuancey  ii.310 
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ESTATES  ABSOLUTE 

and  a  tenant  in  fee  may  be  restrained  from  aliening  to  a  par- 
ticular person,  or  for  a  particular  time,,  ii.  194 

estate  subject  to  conditions  which  were  good  in  their 
inception,  maj  become  void  by  the  act  of  uod,  ii.  194 

whencTer  conditions  are  material  to  a  title,  care  should  be 
taken  that  they  have  been  dispensed  with,  ibid, 
released,  ibid, 
performed,  ibid* 
•r  fiuled  of  eQect,  ii.  195 

presumption  of  performance  of  a  condition,  ibid. 

care  should  be  taken  that  the  event  has  happened  as  the 
title  may  require,  er  has  failed,  ii.  195 

a  condition  defeats  the  whole  estate^  and  aU  derivative 
estates  out  of  the  same,  ibid. 

eonhra  of  a  condition  by  law,  ii.  196,  197 

books  to  be  consulted  on  conditiont,  ii.  198 

ESTATE  DEFEASIBLE. 

estate  may  be  defeasible  by  condition,  Stc,  ibid. 

titles  under  defeasible  estates  are  defective,  ibid. 

means  of  completing  the  title,  ibid. 

derivative  estates  fall  under  this  class,  ii.  199 

are  not  defeated  by  surrender,  ii.  196,  197,  300 

estates  distinguished  from  interests  contmgent,  ii.  92 

and  whether  in  possession,  reversion  or  remainder,  may  be 

transferred,  ibid. 
are  devisable,  ibid. 

ESTATES  UNDER  A  SOLE  TENANCY. 

a  sole  tenant  may  convey  the  entirety,  or  any  portion  of  it, 
ii*39 
on  conveying  a  portion  he  beoames  tenant  in  common,  ibid. 

ESTATES  BY  ENTIRETIES 

IB  peculiar  to  a  gift  to  two  persons,  being  husband  and 
wife,  iL39 

arises  from  die  notion  of  the  unit}'  of  their  persons,  ibid. 

may  exist  in  application  to  estates  in  fee,  in  tail,  for  life, 
years,  or  other  chattel  real,  ibid. 

the  consequences  and  qualities  of  this  tienancy,  ibid. 

if  a  gift  be  made  to  diree  persons,  of  whom  two  are  husband 
ami  wife,  these  three  persons  are  joint  tenants  between 
themselves,  and  the  husband  and  wife  are  tenants  by  en- 
tireties between  themselves,  and  fbr  purposes  of  owner- 
ship, the  husband  and  wife  have  only  a  moiety,  and  the 
estscte  unless  severed  will  survive,  ii.  40,  41 

husband  caiinot  alien  to  bar  his  wife,  ii.  41 

cantntta  against  his  issue,  i.  55 

Imsband  fbrfeits  term  against  his  wife  by  attainder,  ii.  41,  54 

husband  and  wife  are  not  tenants  by  entireties,  when  a  gifl 
is  to  them  beibre  marriage,  ii«  41, 43 

hasbond  and  m^  may  by  estprese  words  be  tenants  in 
common,  ii.41 
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ESTATES  BY  ENTIRETIES. 

deed  of  feoffment  before  marriage  to  two  perioiiSy  and  li- 
very of  seisin  to  them  after  marriage,  will  make  them 
tenants  by  entireties,  ii.  42 

recovery  in  value  by  husband  and  wife,  on  a  voucher  to 
warranty,  shall  make  them  tenants  by  entireties,  although 
they  recovered  by  force  of  warran^  annexed  to  an  estate 
of  which  they  were  joint  tenants,  it.  43. 

a  devise  to  two  persons  who  intermarry,  between  the  devise 
and  death  of  the  testator,'  would  make  them  tenants 
by  entireties,  ii.  43,  [sed  qiuere.] 

when  husband  and  wife  are  seised  as  joint  tenants,  or  tenants 
in  common,  the  husband  may  alien  his  share  as  against 
the  wife,  ii.  43 

being  tenants  by  entireties  of  a  term,  the  husband  may  dis- 
pose of  it,  unless  it  be  a  provision  for  the  wife  by  mar- 
riage contract,  ii.  43,  57 

the  husband  alone  may  make  tenant  to  the  precipe  for  a 
recovery,  ibid. 

husband's  charges  on  estate  by  entireties  do  not  afibct  the 
wife,  if  bhe  survive,  ibid. 

the  fine  or  recoverv  of  husband  alone,  when  there  is  a 
tenancy  by  entireties,  will  not  prejudice  the  wife,  ii.  44, 47 

husband  may  discontinue  the  entail,  though  by  entireties,  ii.46 

recovery  by  one  of  two  tenants  in  tail  by  entireties  in  life- 
time of  the  other  will  not  bar  the  other  parent,  or  the 
heirs  inheritable  under  the  entail  or  the  remainder,  ii.  47 

in  case  of  survivorship  of  the  parent  who  suffers  the  reco- 
cery,  the  recovery,  &c.  would  have  effect  against  the 
issue,  and  the  remainder-men,  ibid. 

the  survivor  of  two  tenants  in  tail  by  entireties  may  bar  the 
entail,  &c.  except  women  tenants  in  tail  by  entireties, 
ex  provisione,  ii.  48 

doctrine  as  to  discontinuance  by  husband,  tenant  in  tail  by 
entireties ;  before  statute  33.  Hen.  8.  c.  1.  the  wife  and 
remaining  joint  tenants  might  have  joined  in  a  writ  of 
right,  ii.48. 

the  husband  might  have  aliened  a  moiety  as  against  the  joint 
tenant,  not  against  his  wife,  ii.  48, 50 

husband  might  have  severed  the  tenancy,  ii.  48 

husband's  discontinuance  did  at  common  law  take  away  the 
entry  of  the  wife,  ii.  49,  50 

wife  now  has  a  rieht  of  entry,  instead  of  action,  while  her 
right  remains,  li.  51,  56 

by  statute  the  wife  may  enter  whenever  by  the  common 
law,  she  might  have  been  brought  by  a  cui  in  vita,  ii.  52 

when  husband  and  wife  are  tenants  in  tail  by  entireties,  and 
the  marriage  is  dissolved  a  vinculo  matrimonii^  the  husband 
and  wife  are  tenants  only  for  life,  in  the  nature  of  tenants 
in  tail  after  possibility  of  issue  extinct,  ii.  $5 

wife  tenant  by  entireties,  may  be  barred  by  non-claim  on  a 
fine  levied  by  her  husband  ii.  s^ 
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ESTATES  BY  ENTIRETIES 

« 

a  tenant  by  entireties  has  not  any  devisable  interest,  ii.  57 
tliese  tenants  eannot  become  tenants  in  common  between 
themselves,  ibi^. 

ESTOPPEL . 

contingent,  future,or shifting  uses,  may  be  bound  by  estoppel, 

1.  105.  iii.  254 
a  surrender  of  copyholds  cannot  operate  by  estoppel,  i.  341 . 

ii.  33,  316,  410.  iii.  6 
feoffor  may  be  bound  by  estoppel,  i.  355 
right  of  entry  or  of  action  may  be  bound  by  estoppel,  i.  367, 

375 
estoppel  for  yeai^  binds  the  interest  when  vested,  i.  367 

if  in  fee,  it  confirms  the  title  of  the  wrongful  owner,  i.  375, 

405.  ii.97,  208,  4H 
fine  may  operate  by  estoppel,  i.  405.  ii.  206 
estoppel  is  confined  to  legal  rights,  ii.  S07,  213,  214.  iii.  255 
exception,  ii.  207 

estoppels  if  against  justice  are  odious  in  law,  i.  409, 419 
are  bmding  on  the  parties  themselves  and  their  heirs 
difference  between  evidence  and  estoppel,  i.  421 
estoppels  are  conclusive 

evidence  is  the  medium  of  ascertaining  facts,  ibid, 
a  recovery  may  operate  by  estoppel,  when  there  is  merely 

a  riffht  of  action,  or  of  entry,  1.  421,  424.  ii.  206,  409 
may  bmd  tenant  in  tail,  and  all  parties  in  recovery  though 

void  against  his  issue,  i.  420,  422,  423,  424 
may  be  avoided  by  writ  of  error,  i.  422,  425 
a  recovery  by  tenant  in  fee  binds  him,  though  without  a 

good  tenant  to  the  precipe,  i.  423,  424.  ii.  98 
terms  for  years  by  estoppel  bind  cdl  persons  who  become 

seised  of  the  estate  to  feed  the  estoppel,  ii.  210,  211, 

409,  410,  426 
recital  may  be  binding  by  estoppel,  ii.  206,  209,  408 
a  general  recital  is  not  binding  by  way  of  estoppel,  ii.  206 
estoppel  precludes  the  right  owner  from  asserting  his  tide, 

ii.  205,  213,  407,  408 
estoppels,  their  varieties,  ii.  205,  408, 409 
different  modes  of  their  operation,  ii.  206,  207,  408 
strangers  may,  as  to  legal  riehts  and  interests,  take  advan- 
tage of  estoppels  by  record,  ii.  207,  209 
contraf  of  equitable  interests,  ii.  209 
or  concerning  name,  quality.  Sec.  ii.  210 

acceptance  may  bind  by  estoppel,  ii.  207,  208 

who  are  bound  by  an  estoppel  which  gives  a  title  against 

the  rightful  owner,  ii.  208,  407,  408,  409 
married  women  and  iniGsmts  may  bind  themselves  by  estoppel, 

ii.  208. 
rules  applicable  to  estoppels,  ii.  208,  209 
estoppel  agaii^t  estoppel,  puts  the  matter  at  large,  ii.  209 
advantage  may  be  taken  of  the  truth  appearing  on  the  same 

recora  or  indenture^  ii.  209 


/" 
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ESTOPPEL. 

heir  appar«m>  Ac.  may  bind  his  expectancy  by  estoppel, 

ii.  310  (a) 
difference  between  feoffinent,  fine,  aad  wamnCy,  iLaio, 

311 

feoffment  by  person  not  owner,  is  an  estoppel*  iL  an,  %\i 
passes  fee  by  wrong,  ii.  21 1 
IS  a  disseumt  ibid. 

binding  on  feoffor  during  hie  life,  not  on  his  heisiy  ibid, 
fine  by  heir  or  stranger  will  bind  hiia,  if  he  ever  beeemes 

tlie  owner,  ii.  213,  214 
heir  in  tail  bound  by  the  fine  with  proclamations  of  his  an- 
cestor, i.  420.  ii.  97, 913,  214,  215,  216,  409, 490 
if  he  derive  his  title  through  or  after  the  ancestor  or  heir  in 

tail  levying  the  fine,  otherwise  not,  ii.  215,  216 
rule  of  estoppel  in  equity,  ii.  216,  217 
no  assurance  being  a  conveyance  can  operate  as  anestoppel 

at  law,  ii.  216 
in  equity,  if  there  was  a  valuable  consideration,  he  will  be 
compelled  to  give  effect  to  the  alienation,  by  coafisoutioQ 
or  further  assurance,  ii.  2 1 7 
wife  may  bind  herself  and  heirs  by  estoppel,  ii.  305. 
[Helps  and  Hereford,  Mich.  Term,  K.B.  181&  Br^.  estoppel, 
pL  289.] 

EVICTION. 

instances  of,  rare,  i.  260 
when  titles  are  open  to  evicticm,  i.  262,  263 
under  titles  obtamed  from  corporations,  i.  273 
eviction  may  be  after  a  period  of  60  years,  in  case  of  pur- 
chases of  advowsons  and  exchanged  l^pd** ;  reversions, 
Ac.  held  subject  to  particular  estates,  i.  248 

EVIDENCE.    Stfff  Averment,  Recital,  Estoppel. 
of  &cts^  as  death,  i.  64 
of  death  without  issue,  ibid, 
of  survivorship,  ibid, 
should  appear  on  the  abstract,  ibid, 
recital  used  as  evidence  against  issue  in  tail,  i.  80 
evidence  of  prior  estates  &ing  determined,  i.  123 
that  there  are  not  any  encumbrances,  &c.  affecting  the 

title,  i.  12^ 
of  every  act  which  may  affect  the  title,  evidence  should  be 

l^ven,  lii.  ig8 
evidence  of  title  should  be  carried  back  lor  a  period  of  sixty 

years  at  least,  i.  5, 16, 17,  19,  20, 244,  24i&.  ii.  3^ 
cases  where  evidence  should  be  earned  bachfardier,  i.  246 
when  an  entail  was  created  upwards  of  sixty  yeaes  since, 

evidence  of  its  creation  should  be  shown,  ii.  4^ 
want  of  such  evidence  is  not  alone  an  objection  fee  the  title. 

ii.  24J6 

(a)  Helps  V.  Hereford,  K.  B.  Mich.  T.  1818. 
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EVTOENCE. 

where  the  first  deed  iaa  recoyery  deed,  i.  15 

18  an  appointment  under  a  power,  the  deed  creating  the 

power  should  be  shown,  I  6,  247.    ii.  456 
where  the  remainder  in  fee  was  limited  upwards  of  sixty  years 
since,  and  has  recently  fallen  into  possession,  the  deed, 
&C.9  creating  the  remamder,  should  be  stated,  i.  19,  247 

when  the  title  depends  on  heirship,  a  title  in  first  purchaser 
should  be  shown,  i.  247 

80  when  the  entail  has  been  barred  by  fine  instead  of  re- 
covery, and  there  are  remainders  over,  ibid. 

so  when  there  has  been  a  forfeiture  by  tenant  for  years,  ibid. 

so  when  reversion  is  in  the  crown,  i.  6,  9,  18,  19,  30,  247 

of  eviction  after  sixty  years,  in  case  of  advowsons,  and 
exchanges,  i.6,  31,  248 

title  to  terms  should  be  deduced  from  their  creation,  i.  248, 

249 
reason  for  such. deduction,  i.  248  ^ 

also  where  there  has  been  an  appointment  in  pursuance  of 
power  over-reaching  an  estate  in  settlement,  i,  6.  247^ 
249.  ii.  456 

also  when  possession  has  been  held  by  the  same  person  for 
sixty  or  more  years,  i.  249,  253 

also  when  titles  are  derived  from  gifb  by  the  Crown,  the 
grant  should  be  shown,  i.  6,  18, 19,  30,  250 

also  where  a  settlement  purports  to  be  made  in  pursuance 
of  articles,  i.  6,  9,  57,  58 

also  when  a  person  claims  as  devisee  in  the  deed  first  ab- 
stracted, i.  250 

the  reason  of  evidence  for  sixty  years  bein^  in  general 
deemed  sufficient,  ibid. 

observations  on  Blackstone's  doctrine,  concerning  this  limi- 
tation, i.  251 

observations  when  evidence  is  for  twenty  or  thirty  years 
onlv,  except  bv  recitals,  i.  252,  261 

In  titles  to  copyholds,  the  court-roUs  should  be  searched^ 
i'  253 

as  to  lands  in  register  counties,  the  register  should  be 
searched,  ibid.     See  RegistraHon. 

as  to  estates  belonging  to  Roman  catholics,  prior  to  31 
Geo.  3.  i.  253 

precaution  requisite  when  there  is  evidence  merely  from 
possession,  1.  253 

when  a  reversion  expectant  on  a  4ea8e  made  sixty  years 
•go,  i.  254 

evidence  of  descent  from  ancestor  to  heir,  i.  6,  255,  262 

of  heirship  should  be  shown  by  certificates,  &c. 

should  disclose  a  marketable  title,  i.  201    . 

a  person  called  on  to  accept  a  lease  may  require  to  see  the 

evidence  of  lessor's  title,  i.  270 
so  Qiay  a  person  who  buys  a  term,  ibid.  1 

vou  III.  *      K  K 
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EVIDENCE. 

possession  under  an  ancient  deed  is  evidence  of  its  doe  exe* 

cutton,  i.  376 
when  evidence  of  attestation  is  requisitey  u  376, 277,  378 
of  payment  of  nionej,  iii.  19.    See  Recitals^  Noiice,  Receipt. 
importance  of  knowledge  of  the  general  rules  of  eridence, 

lii.  19 
of  evidence  as  distinguished  from  estoppel.    Vide  Esicppd. 

EXCHANGE.    See  Acts  of  Parliament. 

title  to  lands  given  and  taken  in  exchange  should  be  shown, 

i.87,88,  161,  301 
of  implied  warranty  on  exchanges,  i.  87 
of  titles  under  powers  of  sale  and  exchange,  i.  150.    Vide 

Power, 
no  provision  in  general  inclosure  act  that  exchanged  lands 

snail  pass  by  existing  wills,  i.  161 
usual  in  particular  actB,  ibid, 
difference  of  title  between  exdianges  under  inclosure  actB» 

and  special  acts  for  exchange,  ibid, 
mode  or  framing  eviction  clause  in  exchanges,  ibid, 
on  exchanges  under  inclosure  acts  no  change  of  title  is  ef- 
fected, 1. 162 
of  remedy  for  eviction  under  private  acts  for  exchange,  ibid, 
exchange  defeated  in  toto  by  eviction  of  part  of  the  lands, 

ibid, 
difficulties  attending  titles  under  exchanges,  i.  162,  358, 859 
uses  may  be  declared  of  exchanged  lan£,  iii.  1 28 
tenant  m  tail  may  exchange  widi  tenant  in  fee  simple, 

>.  338,  407 
EXCEPTION 

in  parcels  to  be  noticed,  i.  152.  iii.  36 

in  covenants,  &c.  for  title  is  notice,  and  material,  L  152 

to  general  rule  oi  qui  priory  &c.  i.  166 

rules  in  relation  to  exceptions  in  deeds,  iii.  37 

of  exception  out  of  an  exception,  iii.  38 

duty  or  conveyancer  as  to  exceptions,  iii.  217 

EXECUTION.  Vide  Dbbds.    Attestations.   Judgmevts. 
leaseholds  not  bound  till  writ  of  execution  delivered  to 

sheriff,  iii.  232 
as  to  Crown  till  the  writ  is  tested,  ibid, 
how  execution  on  stat.  stifle.  Sec.  is  made,  iii.  341,  343 
the  Crown  may  take  eqwties  of  redemption  in  execution. 

iii.  347,  353.    And  see  Crcmru 
different  processes  of  execution,  and  what  things  are  liable, 

ii>-  350>  351 
of  estate  acquired  under  execution,  iii.  352 

EXECUTORS.    See  Administrator.  Intestacy.    Monby- 
Probate. 
their  assent  requisite  to  vest  legacy  of  leaseholds,  i.  12 
of  land  being  considered  money,  and  e  converso,  between  the 
heirs  and  executors^  i,  66,  67 
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EXECUTORS. 

may  aell  bj  bttrgain  and  sale  under  an  authority,  and  uses 
may  be  declared  of  the  seisin  in,  i.  143.     Vide  Authority, 

necessity  of  probate  to  evidence  validity  of  assignment, 
and  to  cany  on  representation  to  executor,  i.  13,  183, 
185,  186. 

may  assign,  &c.  before  probate,  i.  184 

on  intestacy,  there  must  be  letters  of  administration  de  bonis 
non  of  first  testator,  i.  185 

survivorship  of  executors  should  be  shown,  when  survivor- 
ship is  essential  to  the  title,  i.  185,  186,  187 

renunciation  by  surviving  executor  after  death  of  other 
executors,  i.  186,  187 

or  by  all  the  executors  is  necessary  to  make 
intestacy,  i.  186 

a  surviving  executor  liaving  proved,  may  appoint^  execu- 
tors, i.  187 

descent  to  an  executor  termor,  will  not  merge  the  term  in 
the  fee,  ii.  12. 

purchase  of  the  fee  by  executor  will  merge  term,  ii.  12,  13 

when  all  the  executors  must  exercise  an  authority,  ii.  250 
Vide  Authority, 

of  executors  right  to  sell,  and  their  power  over  leaseholds* 
See  Leaseholds, 

sale  by  executor  collusively  is  void,  iii.  267 

an  infant  being  an  executor,  letters  of  administration  during 
minority  will  be  granted.     Vide  Infant, 

EXECUTORY  INTERESTS. 

all  contingent  interests  are  executory,  but  all  executory 
interests  are  not  contingent,  ii.  118 

executory  interests,  contrasted  With  vested  interests,  do  not 
admit  of  alienation  by  deed,  ibid. 

may  be  transferred  in  equity  for  valuable  consideration, 
ii.  218,  284 

are  devisable,  ii.  118,  119,  283,  420 

are  releasable,  ibid. 

may  be  bound  or  extinguished  by  estoppel,  ii.  118,  284 

owner  of  executory  interest  has  not  any  estate,  ii.  118,  283 

cannot  accept  release  of  right,  ii.  118 

will  not  merge  in  ownership,  in  some  cases,  ibid. 

executbry  interest  equitably  granted  must  be  perfected  by 
the  conveyance  of  the  estate  when  vested,  ii.  119 

quasi  remainder  of  term  after  prior  life  estate,  is  an  exam- 
ple of  an  executory  interest,  ibid. 

derivative  term,  (determinable  on  life)  remainder  for  residue 
of  term  to  ^,  is  an  example  of  a  proper  remainder  in  B, 
ii.  119 

the  estate  descends  to  the  heir  at  law  when  the  fee  is  in  con- 
tingency, or  b  given  by  way  of  future  executory  devise, 
ii.  120 

executory  devise  cannot  be  barred  by  tenant  in  fee,  (•  400* 
ii«i20,  156 
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EXECUTORY  INTERESTS. 

may  be  barred  by  tenant  in  tail,  i.  400.  iL  isi^  156, 157 
line  of  distinction  from  a  remainder,  ii.  isi 
interests  by  executory  devise,  by  way  of  entail 
recoveiy  by  the  donee  in  tail,  while  his  interest  is  executory, 
will  not  bar  the  issue  on  those  in  remainder,  ii.  199 

it  may  operate  by  estoppel  and  extinguishment,  if.  193, 

984 
fine  with  proclamations  under  like  circumstances  will  bar 

the  issue,  ii.  193 
books  which  treat  of  the  doctrine  of  executory  derises,  ibid, 
cautions  applicable  to  this  doctrine,  ii.  133.  lii.  386 
the  species  of  executory  devise,  collected  by  Mr.  Fearae,iL  1 94 
varieties  added,  it.  130,  143,  150 
the  term  executory  devise  applicable  only  to  the  mode  of 

creation,  and  the  time  while  the  interests  are  under  the 

protection  of  the  rule  relating  to  those  interests,  ii  145. 

Fide  Perpetuities. 

a  gift  by  will  may  operate  by  executory  devise  as  to  free- 

nolds,  ii.  151 
as  to  chattels,  ii.  153 
general  rules  applicable  to  the  doctrine  of  executoty  devises, 

M.  }53f  154. 
one  gift  may  in  one  alternative  be  a  remainder  in  anodier, 

an  executory  devise,  ir.  154 
a  gift  by  way  of  contingent  remainder  may  by  events  be 

turned  into  an  executory  devise,  ibid, 
executory  interest  may  become 

1st.  a  vested  estate  in  possession, 
3d.  or  remainder,  ii.  155,  or 

3d.  a  contingent  remainder,   and  liMe  as  such  to 
destruction,  ibid. 

H  more  remote  interest  by  executory  devise  cannot  be 
vested,  when  a  more  immediate  interest  is  executoty, 
ibid. 

exception,  ibid. 

if  a  more  immediate  interest  be  too  remote,  all  subsequent 
limitations  are  also  too  remote,  ii.  153 

the  same  gift  may  have  a  double  aspect,  and  be  good  in  one 
contingency,  though  void  in  another,  and  may  be  good 
as  to  one  interest^  and  void  as  to  anoUier  interest,  ii.  155, 
158,  171 

executory  interests,  as  distinguished  from  rights  or  titles  of 

entry  or  action,  ii.  383 
persons  having  executory  interests,  and  being  ascertained, 

may  release  the  interest  to  the  terre-tenant,  ii.  384 

executory  interests  cannot  be  granted  or  released  to  a 
stranger,  ibid. 

difference  between  the  construction  of 

trusts  executed,  1  .       z?      o      a.^'  ?  * 

andtruats  executory  /'•^30.    See-<rftcfc*.  . 
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FACTS.     Vide  AvERMEVT.    Eyidenck. 
of  facta  not  fully  disclosed^  i.  280 

FEE  SIMPLE. 

is  an  estate  free  from  determinable  and  defeasible  qualities, 

iii.  278,  279 
remedy  of  reversioner  or  remainder-man  for  fee  gained  bj 

wrong,  iii.  281 
a  fee  cannot  be  linuted  on  the  determination  of  a  fee>  iii.  ft  85 
of  fees  acquired  by  wrong,  i.  145, 146,  354.  ii.  293.  iii.  51. 

Vide  Disseisin* 
effects  or  disseisin  as  to  extent  of  estate,  i.  146 
tenant  in  fee-simple  has  an  unlimited  power  of  alienation,, 

except  parsons  seised  in  fee,  in  right  of  their  churchy  &c. 

ibid, 
^ant  in  fee-simple  may  grant  any  estate,  consistent  with 

the  rules  of  law,  i.  377 
may  divide  the  fee  into  particular  estates 
may  convey  to  uses,  i.  371 
by  what  means,  ibid. 

FEE  TAIL.     Vide  Tail. 

FEE  DETERMINABLE. 

determinable  estates  derived  out  of  this  estate,  will  cease  on 
the  determination  of  the  original  estate,  i.  378 

FEE  CONDITIONAL 

the  alienation  by  tenant  of  a  fee  conditional  before  issue,  is 

good  against  hiiQself  and  issue,  i.  378 
cannot  defeat  condition  of  donor  without  having  issue,  ibid, 
can  exist  only  in  estates  of  copyhold  tenure,  and  heredita- 

ments  not  entailable,  such  as  personal  annuities,  &c.  as 

distinguished  from  rents  charge,  i.  379 

FEOFFMENT. 

component  parts  of,  iii.  110 

requisites  to  give  efiect  to  a  feofiment,  iii.  1 10,  1 1 1 

livery  is  the  efficient  part  of  feofimentB,  i.  98,  iii.  111 

effect  (^feoffinent  by  tenant  forUfe,  i.  354.  iii.  51 

by  tenant  for  years,  &c.  u  9$$ 

feoflbaent  by  tenant  for  life  does  not  entitle  his  widow  to 

dower  as  against  feofiee,  ibid. 
contra,  as  to  widow  of  tenant  fof  years^  or  at  ^iU,  making 

feoffinent,  ibid* 
fieoffinent  not  good  with  consent  of  tenant  for  life  while  he 

continues  in  possession,  ii.  290 
feoffinent  with  consent  of  tenant  for  years,  will  be  good, 

ii.291 
may  etSed  a  disseisin,  ii.  293 

ieomnent  from  disseisor  and  disseisee,  how  construed,  ii.  405 
particular  efficacy  of  feoffinent,  ii.408 
teniy  to  receive  livery  is  not  a  disseisin^  iii.  45 
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FEOFFMENT. 

operates  by  estoppel  against  feofier,  ii.  an,  sia 

deed  of  intended  feoffinent  may  operate  as  a  grant  for  want 

of  lirery,  i.  ag/S 
effect  of  a  feofiment  by  tenant  for  life,  having  remote  re- 
mainder in  fee,  i.  354 
feoffinent  by  mere  tenant  for  life  gains  a  new  seisin,  i.  354 
by  tenant  for  life  and  remainder-man  for  life,  wiU  devest 
the  seisin,  and  acquire  a  new  seisin,  i.  355 

FINE.     Vide  Recovery.    Proclamations.    Nonclaim. 
it  is  no  objection  that  a  title  under  an  estat«-tail  and  rever- 
sion in  tee^  depends  on  a  fine  with  proclamations  without 
allowing  encumbrances  affecting  the  reversion,  i.  7,  254, 

may  bar  by  non-claim.     See  Non-dam^  i.  23,  45 
disadvantages  of  a  fine  compared  with  a  recovery,  i.  ss 
declaration  of  uses  of  fine.    Vide  Uses. 
books  to  be  read  on  the  learning  of  fines,  i.  373 
in  abstracting  a  fine 

the  term  in  which  it  is  levied  ^ 

names  of  conuzors  and  conuzees     |  . 


parcels  and  | 


i.  158 


parishes,  should  be  shown 
effect  of  a  fine  on  lands  held  in  ancient  demesne,  i.  206 
how  to  be  avoided,  i.  207 
of  titles  depending  on  fines  from  husband  and  wife,  i.  265, 

337 
presumption  of  seisin  in  wife  diould  be  rebutted  in  the  de- 

claration/of  uses,  i.  265 

difficulty  arising  on  covenant  by  husband  and  wife  to  levy  a 

fine  at  a  distance  of  30, 40  or  50  years,  ibid* 

fine  by  a  lunatic,  &c.  in  person,  cannot  be  avoided,  i.  331 

on  a  fine  levied  by  husband  and  wife  on  a  sale  for  money, 

with  a  declaration  of  uses  bv  the  husband  to  a  vendee, 

the  wife  will  be  bound,  i.  330 

husband  declaring  uses  alone  to  a  purchaser,  the  wife  is 

bound  after  fifteen  years  acquiescence,  ibid. 

fide  levied  to  a  stranger  may  extinguish  a  right,  i.  391 

with  proclamations  by  tenant  m  tail  will  bar  issue 

whetlier  he  has  a  vested 

wSgent  1  ""t*'"*  ^  ^^'   '•  *58' 

or  executory      J     '59»  4oa,  40.3 
fine  by  issue  in  tail,  in  life-time  of  ancestor,  will  extinguish 
the  entail  as  to  him  and  his  descendants,  and  even  col- 
laterals, if  the  tail  descend  to  the  conuzor,  or  his  heirs, 

>-403 
example,  ibid. 

estate-tail  extinguished  by  fine  may  deficend  to  issue  as 
general  heirs,  and  the  common-law  heir  wiU  take  in 
exclusion  of  the  special  heir,  i.  404 

estate-tail  extinguished  by  fine,  huw  revived,  ibid. 


111.  i;5i 
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FINE. 

entail  will  be  extinguished  by  fine  of  persons  haying 

contbirent      I  ^^^^^*>  unless  the  fine  be 
or  executory  J  ^  ^'  ''405 

a  fine  for  years  binds  the  estate,  or  works  an  estoppel,  i.  375. 
ii.  97,  308,413 

interest  barable  by  fine,  i.419 

dower  may  be  oarred  by  fine  and  non-claim  ader  tlie 
possession  is  adverse,  i.419.  ii.  51 

fine  levied  by  person  having  a  base  fee  cannot  operate  to 
devest,  ii.  306,  307 

reouisites  to  render  a  fine  available,  ill.  130 

different  parts  of  a  fine,  iii.  131 

fines  are  divided  into 

single 
double 

their  difierent  operations,  iii.  131,  133 

estates  which  may  pass  by  fines,  iii.  139  ' 

a  fine  may  be  with  or  without  a  reservation  of  rent,  iii.  1 32 

descent  may  be  changed  by  fine  sur  grant  and  render, 
'  iii.  133 

object  of  levyine  fines,  iii.  133 

when  proclamations  of  a  fine  are  necessary,  iii.  133 

at  what  time  to  be  made,  iii.  134 

effect  of,  ibid. 

freehold  is  essential  to  a  fine  only  when  it  is  to  bar  by  non- 
claim,  iii.  134,  135 

e£fect  of  non-claim  against  coparceners,  ii.  70 
tenants  in  common,  ibid, 

of  fine  by  a  married  woman  as  if  sole,  i.  356 

fine  by  man  and  woman,  as  husband  and  wife,  will  be  good, 
though  she  be  not  wife.     See  Husbands 

FORFEITURE. 

a  forfeiture  by  tortious  alienation  is  not  saved  by  declara- 
tion of  uses,  i.  103 

equitable  estate  cannot  be  forfeited  by  fine,  i.  145 

contra^  as  to  legal  estate,  ibid. 

means  by  which  legal  estate  may  be  forfeited,  i.  145.  iii.  391 

of  copyholds,  i.  303 

by  common-law  conveyance,  i.  303 
exceptions 

a  lease  warranted  by  the  custom,  i.  203  . 

a  lease  for  one  year,  unless  restrained  by  custom,  ibid. 

re-lease  by  one  to  another  of  several  jomt  tenants,  ibid. 

re-lease  of  an  executory  interest,  ibid. 

authority  to  sell  under  a  will,  or  under  acts  of  parliament, 
maybe  exercised  by  deed,  ibid. 

the  e(}uitable  estate  (^  copyholds  is  not  within  tliese  obser- 
vations, ibid. 

for  troflson  bars  issue,  3.53 

not  the  wife,  when  tenant  by  entireties,  ii.  53, 54, 55<  iii.  31^^ 

X  K  4 
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FORFEITURE. 

right  of  entry  for  forfeiture  may  be  barred  by  nonclaim  oit 

a  fine,  ii.  338 
discontinuance  no  forfeiture  of  life  estate,  ii.  315, 417 
forfeiture  for  felony  depends  on  common  law,  iii.  392 
of  what,  aadfirom  what  time,  iii.  392,  393 

effect  of,  iii.  39a 
by  tenant  in  tail  for  felony,  ceases  with  his  death,  iii.  393 

for  treason,  bars  issue,  iii.  393,  394 
estate-tail  in  a  dignity  may  be  foHeited  by  attainder  of 

treason,  iii.  395 
of  forfeitures  by  tortious  alienation,  iii.  397 

by  condition.     See  Estate  on  Conditian,  ibid. 

FORMEDON, 

is  a  real  action,  ii.  343 

by  whom  maintainable,  ibid, 
varieties  of  formedon,  ibid, 
when  it  lies,  ibid, 
limitation  to  formedon,  ii.  344 

on  discontinuance  by  tenant  in  tail,  the  issue  and  remainder- 
men, and  reversioner,  are,  unless  remitted,  put  to  thdr 
formedon,  i.  367 

FRAUD 

may  be  by  reading  deeds  to  an  illiterate  person,  1. 157 

FREEBENCH.     Vide  Dower- 

FREEHOLD.    See  Recovbry.    Fortxiture.    Feoffment. 
Fine.   Disseisin.    Abeyance. 

importance  of  the  doctrine  concerning  freehold,  i.  323 
cannot  be  limited  to  commence  injuturo  at  common  lav, 

i.99, 104.. ii.  19,  90,  106,  126, 150,  191 
may  be  limite4  in^uro,  under  the  doctrine  of  springing 

uses  and  executory  devises,  ii.  19 
trusts  and  rents  on  their  creation,  may  be  granted  by  deed 

or  will,  to  commence  inJiUuro,  ibid, 
necessity  of  freeholders  concurrence  in  a  recovery,  ii.37. 

See  Recovery* 
titles  frequently  defective  for  want  of  tenant  of  freehold 

joining  in  recovery,  ii.  37 
especially  tenants  by  the  curtesy.     See  Curtesy. 
freeholds  may  pass  without  livery,  ii.  83 
as  by  customary  surrender 

assignment  of  dower,  ad  ostium  ecclesia 
exdiange 
freehold  void,  if  limited  after  a  term  for  years,  which  is  to 

commence  injuturo^  ii.  146 

GAVELKIND. 

abstract  should  disclose  the  fact  of  lands  being  of  gavelkind 
tenure,  i.  37 
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GENERAL  WORDS 

should,  when  material,  be  fully  abstracted,  i.  93, 94^  95 

their  utiH'y,  ibid. 

great  utility  and  convenience,  of  arranging  tl^e  names  and 

parishes  in  alphabetical  order,  i.  95 
general  words  in  a  will,  will  pass  the  interest  which  cannot 

pass  immediately  by  other  parts  of  the  will,  i.  1 1 1 

GIFT. 

usually  applied  to  creation  of  entails,  iii.  111 
ceremonies  material  to  this  species  of  assurance,  ibid. 

GRANT. 

when  distinct  clauses  of  grant  are  convenient,  1. 75 

words  of  grant  should  be  fully  stated,  i.  77 

grant  may  be  operative,  and  habendum  rejected,  ibid. 

a  rrant  causing  forfeiture  not  saved  by  decimation  of  use, 

1.  77, 10a 
may  be  distinct  from  the  use,  ibid.  . 

or  the  use  may  be  part  of  the  grant,  ibid, 
of  equitable  estates  must  have  proper  words  of  limitation, 

i.  146 
except  in  contracts  and  executory  trusts 
grant  to  a  bastard     1  and  their  heirs  \  . 

to  a  denizen     J  what  estate  have  they  J   *'    ' 
a  deed  may  operate  as  a  grant  for  want  of  livery,  i.  396 

a  lease  and  release  may  operate  as  a  grant,  ibid.    1   Vide 
a  bargain  and  sale  may  operate  as  a  grant,  i.  297        J  Deeds 

a  grant  is  an  innocent  conveyance,  i.  373.  iii.  50,  281, 282  . 
See  Life  Estate. 

by  tenant  in  tail  will  pass  a  determinable  fee,  i.  373 

by  tbnant  in  tail  has  no  effect  against  those  in  remainder  or 
reversion,  ibid. 

ia  avoidable  by  issue  till  they  are  barred,  ibid. 

no  lease  under  the  enabling  statutes  create  a  discontinu- 
ance, i.  374 

a  lease  with  livery  of  seisin,  except  for  his  own  life,  or  by 
feofiinent,  or  fine  with  or  without  proclamations,  or  com- 
mon recovery,  creates  discontinuance  when  it  is  from  a 
tenant  in  tail  in  possession,  i.  375.  iii.  26,  51 

grants  how  construed,  i.  408,  409.  iii.  21 

grant  of  office  may  pass  an  house,  ii.  82 

operation  of  grants,  liL  22,  33 

passes  that  estate  only  which  the  grantor  may  legaDy  con- 

grant  by  a  person  having  no  estate,  iii.  25,  26 

by  an  expectant  heir,  &c. 
of  reversion,  hi.  35 
of  term,  eo  nomine^  ibid. 

to  tenant  for  life,  how  construed,  and' the  reason,  iii.  5^ 
gnmt  must  be  made  by  deed,  iii.  212 
x^omponent  parti  of,  ibid. 
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GRANTEE.    See  Habendum.    Name. 

grantee  may  take  under  the  habendum  thoueh  not  named 
in  the  granting  part,  or  vice  versa^  or  thou^  the  name  'n 
miftaken,  iii.  27,  41 

name  of  grantee  may  be  introduced  into  the  operatire  part 
of  the  deed,  by  construction,  i.  77 

grantee  gains  the  fee  by  disseisin,  by  entering  under  a  con- 
veyance from  an  infant,  i.  326 

or  under  a  void  conveyance  [n  Rep.  ss^  Bucklers  Case^ 
Sih  Resolution.] 

GRANTOR. 

lands  revert  to  the  grantor  after  dissolution  of  corporationi 
i.  tt7a  ' 

ability  of  ^antor  to  be  considered,  i.  316.  iii.  35 
his  execution  of  the  deed  to  be  ascertained,  iii.  so 
name  of  grantor  supplied  by  construction,  i.  76.  iii.  21 

GUARDIAN. 

acts  which  will  make  him 
an  abator,  ii.  297 
a  disseisor,  ii.  308 

HABENDUM. 

habendum  will  be  rejected  when  repugnant  to  the  granti 

>■  69»  77»  9^>  9^'  i"-  39>  43 
when  considered  as  repugnant  to  the  grant,  iii*  44)45 
error  in  habendum  may  be  rendered  icnmaterial  by  clause 

of  estate,  i.  96 
may  abridge  the  effect  of  the  clause  of  all  the  estate,  ibid. 
mode  of  abstracting,  i.  97 
parcels  how  enumerated  when  there  are  diffsr&at  clauses 

of  habendum,  i.  97,  iii.  39 
habendum  cannot  introduce  a  stranger,  except  to  take  hj 

way  of  remainder,  i.  97.    Vide  Name, 
name  of  grantee  should  be  mentioned  in  the  habendum, 

i.  99,  iii.  39 
words  of  Umitation  should  be  given  fiilly  in  the  habenduDi 

habendum  and  use  may  form  part  of  the  limitation,  i- 103 
use  cannot  enlarge  habendum,  ibid, 
habendum  may  explain  and  qualify  the  grant,  iii*  3^ 
a  formal  part  only  of  a  deed,  iii.  39, 422 
informal  m  a  aurrender,  or  rdease  of  right  iii.  39 
cannot  introduce  new  parcels,  iii.  40 
of  omission  of  parcels  m  habendum,  iii.  41,  48 
may  distribute  the  parcels  to  diffierent  grantees,  ibid* 
grantee  may  take  under  habendum,  though  aiM)therper^ 
ia  named  in  the  grantmg  part  of  deed  by  mistake,  i-  97* 

iii.  41  .     -ml  an- 

grant  to  one  person  habepdum,  cannot  be  te  him  Vfi  *°' 
ether  as  joint  tenants,  iii.  41,  42 
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HABENDUM. 

habendum  may  limit  a  remainder  to  a  person  not  named 

in  the  granting  part  of  the  deed,  iii.  41 
a  grant  may  be  good  without  an  habendum,  iii.  39,  43 
habendum  may  limit  the  estate,  when  not  limited  by  the 

granting  part,  iii.  43 
distinctions  arising  out  of  Baldwin's  case,  iii.  44 
one  estate  may  be  limited  by  the  grant,  and  another  estate 

by  the  habendum,  iii.  43 
habendum  may  explain  the  grant,  ibid. 

may  quaiifjr  implication  in  the  premises,  iii.  46 
care  must  be  taken  that  the  freehold  is  not  put  in  abeyance 

a  term  of  years  may  be  limited  to  comvnence  injuiuroy  iii.  48 
may  be  assigned  to  hold  from  a  future  day,  ibid, 
rents  created  de  novo^  may  commence  inAuurOf  ibid, 
habendum  to  two,  they  take  jcMntly,  ibid, 
words  in  habendum  may  sever  the  tenancy,  iii.  49, 99 
of  the  quantity  and  quality  of  estates  passing  by  the  haben? 
dum,  iii.  50,  51 

HEItt. 

of  commencement  of  evidence  of  seisin  of  an  heir  deriving  a 
title  from  a  remote  ancestor,  ii.  422, 444.    Vide  Evidence. 

caution  respecting  the  use  of  heirs  of  the  body  in  settlement, 

made  in  pursuance  to  articles  before  marriage,  i.  10 
evidence   of  heirship  not  required  after  30  or  40  years 

possession,  unless  there  be  a  claim,  1.44.  ii.  422,443 
title  under  a  remote  ancestor,  especially  in  the  mother's  line^ 

requires  the  greatest  caution,  1.  31 ,  44,  45, 46.  ii.  444, 445 
except  in  case  of  bastardy,  attainder,  or  alienage  of  the 

paternal  heir,  i,  44.  ii.  444 
legitimacy  of  heir,  i.  46,  47 
cautions  as  to  legitimacy  of  heir,  i.  47 
heir,  when  a  word  of  purchase,  i.  1 16 

of  hmitation,  ibid* 
confirmation  of  will  by  heir,  i.  183 

abstract  should  show  now  person  became  heir,  i.  183.  ii.  431 
his  title  to  lapsed  legacy,  i.  183 

residue,  &e.  ibid, 
evidence  of  pedigree  should  be  required,  ii.  43 1 
nature  of  evidence,  ii.  422, 444 
who   shall  be  deemed  the  first  purehaser,   ii*  425,  426, 

427 
the  parson  last  actually  seised,  ii.  425,  448 

equity  of  redemption  will  descend  to  the  heir  Co  the  estate, 
ii.427,  437 

heir  at  common  law  could  alone  take  advantage  of  a  con- 
dition, and  if  the  estate  were  descendible,  ex  parte  ma- 
iemoy  the  maternal  heir  must  have  entered  pn  the 
common-law  heir,  ii.  427 


500  INDEX    OF   CONTENTS. 

HEIR. 

writ  of  error  must  be  proseouted  by  the  heir  to  the  estate^ 

ii.  4s8 
by  what  means  descent  to  heir  may  be  interrupted,  ii.  397, 

4ft8,  430,  434,  438 
heir  of  grantor  or  testator  cannot  be  a  purchaser  «o  nanmUf 

ii.433 
will  take  rerersion  of  copyhold  estate  as  heir,  ii.  434     , 

recovery  of  copyholds,  with  a  re-surrender  in  fee,  will  not 

change  the  descent,  C^d  qu.J  ii.  434,  436,  439 

what  seisin  the  heir  must  obtain  to  midie  himself  the  stock, 

ii.  440 
from  whom  he  must  derive  his  title  when  the  seisin  has 

been  defeated  by  a  prior  freeholder,  ii;  443 
his  power  over  contingent  interests,  ii.  44.3 
father  or  mother  may  be  heir  to  a  child  in  the  character 

of  cousin,  examples,  ii.  44.^,  453 
mode  by  which  heirs  are  to  trace  descent.    Vide  DescenL 
definition  of  heir-apparent,  iiL  5 
distinguished  from  presumptive  heir,  ibid, 
how  heir  taldne  by  purchase  is  circumstanced,  iii.  6 

xxM^  bind  his  expectant  interest  by  estoppel,  ibid, 
extmguish  it  by  fine,  ibid. 

his  contract  seems  merely  personal,  ibid. 

heir  is  a  word  not  to  be  explained  by  any  circumlooition, 

i»-44 
exception  in  trusts,  articles,  &c.  ibid. 

heir  in  tail  may  saiFer  a  valid  recovery  afler  the  entail  'n 

extinguished  by  fine,  i.  404 
heir,  his  grant  in  lifetime  of  ancestor  is  inoperative  at  bw, 

iii.  373 
is  bound  in  equity  by  contract,  iii.  373 

HEIR  LAND.  ^ 

observations  on  this  phrase,  i.  360 

HOTCHPOT.    Vide  Coparceners. 

HUSBAND.     See  Estate  by  ENtiRSTiss. 

unity  of  persons,  i.  333 

wife  of  same  condition  with  her  husband,  ibid. 

cannot  sue  one  another  at  law,  nor  grant  to  one  another, 

i.  33?,  333 
how  seised  on  a  jomt  purchase,  i.  338.     Vide  Joint  Tenants- 
husband  is  woman's  head,  i.  333 
wife's  property  belong  to  the  husband,  ibid, 
acts  which  are  inadmissible  from  the  unity  of  their  peisons, 

i.  333 
husband  may  devise  to  his  wife,  ibid, 
na^  create  a  use  or  trust  in  wife's  favour,  ibid, 
equity  will  decree  performance  of  contract  by  husband  in 

fpvour  of  wife,  ibid. 
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HUSBAND. 

wife  may  declare  use  of  fine  or  recovery  for  the  benefit  of 

her  husband,  i.  333 
husband  or  wife  maybe  attorney  for  the  other,  or  may 

exercise  power  or  authority  in  favour  of  the  other,  ibid, 
wife  may  alien  widi  husband  by  fine  or  recovery,  i.  333^ 

may  surrender  copyholds,  i.  333 

husband's  riffht  over  wife's  personal  property,  i.  334 

forfeiture  of  wife's  personal  property,  ibid. 

by  what  means,  ibid. 

books  to  be  studied  concerning  their  relation,  ibid. 

•effect  of  alienation  by  husband  of  real  property,  ibid. 

how  defeated,  i.  335 

husband's  alienation  by  discontinuance  seems  voidable,  not 

void,  i.  336 
remedies  of  wife,  i.  335,  336 

effect  of  fine  and  nonclaim  against  wife,  L  335.    Vide  JVnlri , 
of  lease  by  husband  and  wife,  ibid, 
according  to  statute,  i.  336 
husband  conveying  wife's  estate  by  customary  bargain  and 

sale,  ibid, 
freehold  lease  of  wife  cannot  be  surrendered  by  husband 

and  wife,  without  some  assurance  of  record,  ibid, 
fine  by  wife  as  if  sole,  good  against  herself  and  her  heirs, 

ibid. 
iUiless  avoided  by  husband,  ibid« 
lease  granted  by  wife  is  voidable,  i.  337 
how  confirmed 
at  what  time 
"^  by  whom, 

power  of  husband  over  terms  belonging  to  wife.    Vide 

Terms. 
effect  of  joint  alienation  by  husband  and  wife,  when  hu^ 
band  is  tenant  in  tail  immediately  expectant  on  an  estate 
for  life  in  his  wife,  i.  354^ 
husband  and  wife,  joint  tenants  in  special  tail,  may  become 

tenants  in  common  by  severance,  ii.  43 
may  be  joint-tenants,  or  tenants  in  common,  by  gift  before 
marriage,  or  tenants  in  common  by  modified  gift  after 
marriage,  ii.  43, 56 
husband's  discontinuance  passes  a  fee  simple,  ii.  305.    Vide 

DiscotiHnuaTKe, 
Survivorship  shall  prevail  aeainst  husband  when  the  wife 
and  a  third  person  are  jomt  tenants  of  a  term,  and  the 
wife  dies  be&re  severance,  ii.  57 
husband  may  underlease  the  term  of  the  wife,  and  the  wife 
wiU  not  be  entitled  to  the  rent,  ii.  58 

IPENTITY.    See  Parcels,  Aveament,  Facts. 

IDIOT 

cannot  stultify  himself,  i.  327 

may  execute  an  authority  (ied  qu.J  i.  318 


I  ibid. 
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IDIOT. 

fine  or  recotery  by  idiot  in  person  is  binding;  by  attorney 

is  voidable,  i.  328,  331 
grant  void  or  voidable^  ii.  327  (qumre) 

IMPLICATION. 

estate  may  arise  by  implication  in  wills,  either  for  life  or 
in  tail,  when  the  right  of  enjo3rment  of  the  properQr  is  left 
vacant  for  that  exact  period,  ii.  1^7. 
no  estate  can  arise  by  implication  when  die  time  of  which 
no  disposition  is  made,  is 
for  days, 
for  years,  or 

till  Uiere  should  be  failure  of  the  issue  of  a  stranger^ 
ii.  127 
an  estate  by  implication  never  arises  in  opposition  to  an  ex> 
press  limitation,  ii.  338 

INCUMBRANCES 

diminish  the  value  of  the  property,  i.  42,111. 283 

must  be  released  or  satisfiea,  iii.  283 

may  appear  from  recital,  i.  64 

from  tne  exception  in  covenants,  1.  152 

INDEMNITY.    Ste  Rbckipt.  Trustbb.  Purchaser.  Monkt. 
of  indemnities  to  purchaser  against  application  of  money, 
i.  151 

INFANT.     Fife  Joint  Tenants.    Bastard.    Articles. 
infant  may  appoint  an  attorney  to  receive  livery  of  seisin, 
he  cannot  appoint  attorney  to  give  livery,  i.  293 

the  conveyances  of  infant  in  person  by  matter  of  record 

are  voidable,  not  void,  i.  310 
recovery  by  an  Infant  in  person  is  good,  unless  avoided 
during  minority,  1 319 
by  attorney  voidable,  L  319 
by  means  of  acts  of  parliament,  ibid, 
of  uses  declared  on  recovery  by  infant,  i.  325 
all  conveyance  by  an  infant  are  voidable  except  in  per- 
formance of  condition,  i.  319 
in  pursuance  of  a  custom,  ibid. 
or  under  act  of  Anne,  as  applicable  to  lands  vested  in  him 
as  trustee  or  mortgagee,  and  not  having  any  interest  in 
tiie  lands,  i.  320 
being  a  married  woman  must  levy  a  fine  notwithstand- 
ing the  statute,  ibid, 
infant  Kavmg  trusts  requiring  discretion,  is  not  within  the 

statute,  f.  321 
modem  practice,  ibid, 
it  is  necessary  the  trusts  should  be  declared  in  writing,  or 

by  decree  of  the  court,  ibid, 
infant  is  not  a  trustee  witiiin  the  statute  of  Anne,  by  means 

of  contract  to  sell,  i.  321,  323 
is  a  trustee  within  the  act  of  AniMy  under  a  trus|  arising 
from  payment  of  pricoi  ibid. 
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INFANT, 

though  one  of  two  executors,  must,  after  payment  to  the 

other,  ooDTey,  i.  392 
infant  ordered  to  convey,  though  beneficially  interested  as 

legatee  in  the  assets,  i.  393 
also  though  a  trustee  for  a  charity,  ibid. 
an  infant,  though  beneficial  owner,  may  surrender  for  pur- 

pose  of  renewal,  ibid, 
distinction  between  conreyances  by  infant  which  are  void- 
able, from  those  actually  void,  ibid, 
a  lease  with  rent  is  voidable  only,  i.  324 

without  rent  is  void,  ibid, 
his  bond  for  necessaries  with  penalty,  void,  ibid. 

without  penalty  is  good,  ibid, 
equity  will  decree  a  re-conveyance  to  an  infant  by  reason 

of  fraud,  &c.  i.  325 
inl^t  may  execute  a  bare  authority,  i.  32^ 
may  be  an  attorney,  ibid, 
may  exercise  a  power,  if  minority  be  expressly  dispensed 

with,  i.  326 
a  grantee  gains  ^a  fee  by  disseisin,  when  he  enters  under  a 

void  conveyance  of  an  infant,  ibid, 
how  voidable  conveyances  are  to  be  avoided,  ibid, 
how  confirmed,  i.  327 
Infimts  or  their  heirs  may  disagree  to  conveyances  inade  to 

infimts  during  minority,  ibid, 
may  be  bound  by  estoppel  of  aneestor,  ii.  208 

INROLMENT.    See  Execution  of  Deeds,  Bargain  and 
Sale,  Bankrupt. 

cases  in  which  inrolment  is  requisite,  i,  156,  290.  iil.  82, 

83,  B9,  90 
time  for,  i.  150,  290.  ii.^268 
under  an  award,  i.  165 
must  be  on  parchment,  i.  165.  iii.  93 
bargains  and  sales  of  an  use,'  operate  by  relation  to  the 

tune  of  execution,  i.  i68«  iii«  82, 90, 94 
no  estate  passes  from  commissioners  of  bankrupt,  till  inrol- 
'  ment  ox  bargain  and  sale,  i.  i68«  iii.  95 
conveyancer  should  ascertain  the  &ct  and  time  of  inrol- 

tnent,  i.  287,  288 
of  bargain  and  sale  of  an  use,  must  be  within  six  lunar 

months,  exclusive  of  dav  of  date,  &c.  i.  288 
inrolment  may  be  on  the  day  of  the  date,  3>id. 
inrolment  good,  though  af^  death  of  both  or  either  of  the 

parties,  &c.  ibid, 
mesne  act*  between  bargain  and  sale,  and  inrolment  will 

not  affisi^t  the  title,  ibia« 
no  limited  time  for  inrohnent  of  bargain  and  sale  of  com- 
missioners, except  it  must  be  in  the  life  of  bargaineesi  or 

pne  of  than,  i.  190,  291.  iii.  92 
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INROLMENT. 

except  as  to  estates-tail,  and  in  that  case  the  inrolment  must 
be  within  six  lunar  months,  i.  168,  289.  iii.  95 

good  though  after  death  of  tenant  in  tail,  if  within  the  If* 
mitedtim^,  i.  291.  iii.  93,  95 

no  estate  arises  in  bargains  and  sales  under  powers  tfll  enrol- 
lment, i.  291 

how  appointment  may  be  defeated,  while  injieri^  i.  291 

at  comm<m  law,  inrolment  was  requisite  only  on  a  grant  •4>jr 
the  Crown,  iii.  89 

bargain  and  sale  of  chattel  interests  does  not  require  inrol- 
ment, iii.  90>  96 

defect  in  bargain  and  sale  for  want  of  inrolment,  how  re- 
medied, iii.  91. 

in  what  court  inrolment  is  to  be  made,  iii.  93 

of  lands  in  difierent  counties,  iii.  93 

bargain  and  saleroid  for  want  of  inrdment,  may  operate  as 
a  grant,  &c.  ibid. 

effect  of  bargain  and  sale,  with  a  fine  before  inrolraent, 

iu-  93>  97 
what  lands,  &c  are  excepted  out  of  the  statute  of  inrolment, 

">-94 
acts  of  parliament  requiring  inrolment  of  bargain  and  sale, 

iii.  96 

inrolment  sometimes  required  to  a  deed  of  revocation,  or  ap- 
pointment, ibid. 

bargains  and  sales  under  authority  do  not  require  either 
indenture  or  inrolment,  iii.  94 

INTAIL.    Sec  Tail. 

INTEREST 

erery  interest  is  releasable,  iii.  399 
contingent  interest  to  a  person  not  ascertained  cannot  be 
released,  iii.  4X>o 
may  be  bound  by  estoppel,  iii.  400.    See  ContingerU, 

INTESTACY. 

when  all  the  executors  renounce,  there  is  an  intestacy, 

i.  186 
by  what  evidence  intestacy  should  be  proved,  ii.  453,  454 

INTIRETIES.     See  Estatss  by  Intireties.     Husband 
AND  Wife. 

INTRUSI9N. 

definition  of  this  species  of  disseisin,  ii.  300 
distinguished  from  abatement,  ibid. 

from  disseisin,  ibid, 
remedy  of  remainder-man  or  reversioner,  is, 
by  entry,  iii.  300 
by  ejectment,  which  supposes  a  lease»  entry, 

and  ouster^  ii.  301 
by  writ  of  entry,  sur  intrusion,  ibid* 
or  rather  deforcement  on  devisee,  ibid. 
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ISSOfi. 


Issue,  how  construed  by  equity  in  marriaffe  artidesi  i.  196 
when  considered  as  purchasers,  ibid, 
when  put  to  their  election  under  marriage  settle- 
ments, i.  138 
particular  objects  of  equity,  i.  139 
issue  under  entails,  barred  by 

fines  with  proclamations,  i.  369 
recorery  duly  sufiered,  ibid, 
bargain  and  sale  under  land-tax  act 

under  bankrupt  laws 
by  lineal  warranty  with  assets  \ of  tenant  in  tail  in 
collateral  warranty  J     possession,  L  369 

by  leases  under  power,  i.  370 

under  statute  of  32  Hen.  VIII.  c.  38 
issue  entitled  to  rent  under  leases  granted  in  exercise 
of  a  power,  &c.  i.  370 
when  leases  are  yoidable  by  issue,  i.  371 
issue  may  take  as  heir  by  the  common  law,  though  barred 

by  fine  to  take  ^rjbrmam  doni,  i.  373 
•fleet  of  fine  by  one  of  two  tenants  by  entireties  to  bar 

issue,  i.  373,  373 
necessity  of  the  entry  of  issue  to  avoid 
grant  1 

lease  and  re-lease  I  .  ^ 

coTcnant  to  stand  seised  f      ^^  •  * 

lease  not  authorized  by  statutej 

JOINT  TENANCY. 

right  of  suryirorship  is  the  peculiar  property  of  an  estate 

in  Joint-tenancy,  ii.  58 
is  defeated  by  severance,  ibid. 
is  suspended  by  partial  alienation,  ii.  58,  59 
survivors  not  bound  by  mere  charges  of  each  other,  ii.  58, 

65,  66 
survivors  are  bound  by  alienation  of  the  whole,  or  portion 

of  each  joint-tenant's  share  ii.  58 

by  elegit,  &c.  ii.  58,  66 
re-lease   by   one  of  two   joint-tenants   passes    only  the 

particular  share  over  which  he  has  a  right  of  alienation, 

li.  58 
conveyance  by  two  joint-tenants,  one  of  whom  is  a.  minor, 

is  good  only  for  a  moiety,  ii.  59 
conveyance  by  two  joint- tenants  both  infants,  is  void  as  to 

the  entirety,  ibid, 
if  by  distinct  conveyances  the  survivor  could  recover  only 

a  moiety,  ibid. 
^  demise  by  one  of  two  joint-tenants  for  years,  severs  the 

tenancy,  ii.  60 
four  joint-tenants,  and  two  sever  the  tenancy,  the  remaining 

two  are  joint-tenants,  ibid. 
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JOINT  TENANCY. 

ieveranoe  may  be  ttiade  ef  a  p<Mrti<Ai  otify  of  a  tiuft^,  ft.  6a 
re-lease  by  one  of  three  several  Joint-tedltos  to  another 

joint-tenant  will  be  k  severance  oC  the  shfti^,  ii.  61 
on  re-lease  to  all  the  remaining  Joidt-tenattts,  they  will  still 

be  joint-tenanu  of  the  entirety,  ibfd. 
eham  of  releasor  when  bitfdu&g  on  releiieek,  ii.  61 ,  €§9 

re-lease  by  one  of  severid  ioint-tenanCii  to  two  or  more  of 
several  joint-tenants,  win  be  a  severtoidef,  but  as  between 
themselves  the  re-leasees  will  be  joint-tenants,  ii.  61 

joint-tenants  may  re-lease  to  each  Other,  Ibid, 
may  lease  to  e^ch  odier,  ii.  6a 

one  of  two  jobt-tenants  in  fee  may  ^grant  to  a  itranger  (at 
tife,  remainder  to  his  cofn^anion  in  fee,  ibid. 

mode  of  convejrance  by  a  joint-tenali^it  to  k  ^bfan^er,  ii.  6s 
one  joint-tenant  leases,  and  then  i^-Ieibieb^o  his  conmanioiiSy 

the  joint-tenants  will  hold  subjedt  to  the  Teite,  aher  the 

deam  of  the  leasing  joint-tenant,  rbid. 

JOINT-TENANTS. 

are  seised  per  mie  H  per  touty  ii.  6a 

each  joint-tenant  may  alien  hb  aliquot  par^  ii.  6a,  63 

requisites  to  form  a  ioint-tenancy>  Ii.  6a  . 

bargain  and  sale  of  the  entirety,  by  one  of  two  joint-tenants 

will  pass  only  a  moiety,  altho«i||li  the  other  jomt-tenant 

die  before  enrolment,  ii.  63 
on  severance  the  shares  will  devolve  to  the  nqpreffSOadtes 

or  alienees  of  the  deceased,  ibid. 
\WkMit  by  one  of  two  joint-tcnanth,  purpdrth^  ^6  ^^^m  die 

entirety,  is  good  for  a  moiety  only,  l^iout^  lie  should 

afterwards  l^  entitled  to  the  cindrety  1by  'stoMVordup, 

iL  63.  (^.  in  equhy) 
on  severance  by  joittt-tenants  for  their  liV^  life  isiitate  of 

each  will  determine  on  his  death,  ii.  63 
ci^oss  limitations  by  way  of  remainddr  gii£[rd  t^tibst  this 

consequence,  ii.  64 
a  lease  for  years  by  two  joitit-tenants  for  life  will  not  be 

determmable  except  by  the  de^th  of  the  sarviVdr,  iL  64 
TeSbe  for  years  by  one  of  two  joint-Yenants  fbr  Itte  will  bind 

the  survivor,  but  the  rents  will  cease,  ibid. 
k  Veleasor  dies  before  executioh  on  k  judgtii^  and  in 

the  lifetijne  of  the  other  jdliA-tonihijfc,  the  f^teasee  shall 

'hold  llie  rdeasbd  moiety  discharged  '<jf  "fti  ^AD&cution, 

ii.  6S 
rent-chbrge  binds  releasee,  ibid, 
will  by  joint-tenant  in  fee  before  ^^eilince  ft  Ineftctual 

unless  republished  after  severadde,  ii.*67 
a  joint-tenant  has  not  any  devisable  Idter^t,  ii.  66, 67 
whether  contract  by  one,  is  ka  eqiiitdMe  seV^hoiCb  of  the 

joint-tenancy,  ii.  67 
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JOINT  TENANTS. 

nt  commoa,  law  thm  anai  hav^  b^en  iwitjr  ia  iimt,  yet 
tlHB  does  aot  hold  in  reference  to  the  leaming  of  uses  or 
executory  deylMii  but  tbe  joiAt-teQ«Btg  nuat  come  in 
esseduiiug  the  continuance  of  the  particular  ottate^  or  of 
a  right  of  entry^  (quare)  iL  63,  67,  68 

tSk^  of  diidaiqier  by  idl  the  joint-tenants.  Vide  Du' 
ctainer. 

10  create  a  disseisin  by  joint-tenants  <Bmoug  themselves 
there  must  be  an  actual  ouster,  n.  391,  357 

husband  and  wife  being  Joint-tenants,  or  tenants  in  com- 
mon, husband  mi^  snen  his  share  as  against  his  wife, 

ii.  43 
each  joint-tenant  is  bound  by  the  other's  fine,  widi  adyerse 

possession.    Sec  Lmttatton. 

JOINTUEE. 

under  wbat  circuistanoas  4oi»ar  is  liarcad  by  jointure, 

^  a7Sp  376 

binding  on  infant,  iii.  g/f 

momui  e«icl0d  ^  bar  jointmv,  her  title  to  4owir  will 

rerive,  iii-  377»  37^»  379 
jointure  is  not  forfeited  bf  ad^ilSery,  .iii.  385 

JUDGMENTS. 

jadmeata,  when  assigned,  frc.  Aedld4ie  nsiieed,  i.  190 

declaration  of  trusts  of  judgments,  ibid. 

solicitor's  duty  respecting  jud^^ments,  i.  a  51 ,  193 

the  lien  in  equity  is  from  the  time  ^ey  are.reoopded,  i.  1 91, 

193*  »39-  «»•  *94 

at  law  from  the  time  of  doo^uetiiig,  i.  491,  opa,  193 

saareh  for  judgments  piior  to  commencenMHt  ^owner- 
ship, sometimes  proper,  i.  191 
general  rule  as  to  search  for  judgmiSBls,'!.  •i^-Jii* JfKT 
result  of  aavrch  for  judgmontSy 

.as4o.freehold|,    ^  ;  -^. 
ieasabi»ld%  /  ^  ^^* 
in  register  counties,  i*  193.  iii.  337 
where  search  for  judgments  is  ta  be  made,  i.  192 
judgments  afiect  copyholds  when  enfrandhised,  i.  905 
decree  of  equity  has  the  effisct  of  judgment,  .and  bindaiaaiit 

iatliL  1*406 

of Aoae  fc»swo joiatHwMiK  pnesrpliwsas  to  the^^fafrjbefore 
execution  on  a  judgment,  and  in  the  ;lifi94iiae  of  the 
other,  the  .teJeasoe  shall  hold  tbe  re-Jaased  moiety,  dis- 
xhaiged  of  the  ^oxecution.    See  Joint-ttrnmU. 

judgment-creditor  .pos^oned  1^  lexlent  of  ibe  orown,  iii. 

309>  336 
ijiidgineia biads fteoant in  tail, nothis  issue,  Jii. J334 
jitatirfOBr  ^aYiaioiis  ior  the  .proliectipn  of  fiurcbMrs,  m. 

LL9 
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JUDGMENTS. 

from  what  time  the  lien  of  judgment  nttachet,  iii.  393,  314, 

334.337.346 
in  register  counties,  with  notice,  iii.  325 

by  what  means  an  extended  term  may  be   disposed  of^ 

lu.  323 
leaseholds  are  not  bound  till  delirery  of  the  writ  of  execa- 

tion  to  the  sheriff  to  be  executed,  iii.  324,  334. 
on  what  lands  judgments  docketed  are  binding,  iiL  3«5p 

3«6,  334 
•quities  of  redemption,  (not  bein^  of  a  term  for  yean,)  and 

Crusts,  may  be  taken  in  execution  on  judgments,  iiL  396, 

3«7»  3a8,  329- 
notice  ot  judgment  as  affecting  legal  or  equitable  estates, 

and  the  difference  arising  therefrom,  iii.  327,  334,  347 
by  what  means   a  judgment-creditor  loses  his  priority, 

iii.  3«8,  335,  336 
of  trusts  excluding  judgment^creditors,  iii.  398,  339 
whether  judgments  bind  an  estate  between  the  contract 

and  conveyance,  iii.  329,  330 
bankruptcy  places  judgment-creditors  on  the  same  footing 

with  the  other  creditors,  iii.  330 
not  so  against  a  purchaser,  ibid, 
a  moiety  of  the  lands  only  can  be  taken  in  execution  against 

the  ancestor  or  his  alienee,  iii.  330 
the  entirety  may  be  taken  on  a  judgment  against  an  heir, 

iii-  33if  332* 
judgment  migr  be  obtained' against  an  infant  or  a  manied 

woman  jointly  with  her  husband,  iii.  336 
inconvenience  attending  the  present  mode  of  entry  of 

judgments,  iii.  338 
when  a  search  for  judgments  is  unnecessary,  iii.  339. 

KINO 

cannot  be  disseised,  ii.  303 

there  may  be  intrusion  against  the  Idngy  ibid. 

when  entitled  by  escheat  is  not  bound  by  trusts,  ii.  SS5. 

the  king  may  be  an  assignee  of  a  chase  in  actiony  iii.  347. 

LAND     . 

considered  money.    See  Monei^. 

LAND-TAX. 

difficulty  arising  on  sales  under  land-tax  Acts,  i.  89 
a  bargamee  under  the  Land-tax  Acts  has  a  common-law 
seisin,  ibid. 

LEASE.    See  Recital.    Term.    Termor. 

mode  of  introducing  recital  of  lease  for  a  year,  i.  79 
recital  of  lease  in  deeds  conveying  Irish  estat^  is  conclu- 
sive evidence  of  lease,  i.  80  , 
not  required  in  conveyances  of  Jamaica  property,  ibid, 
recital  of  a  lease  in  a  recovery  deed  is  probably  evidoiee 
against  issue,  and  those  in  remainder  aiid  reversion,  ibid 
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LEASE. 

after  possession  for  twenty  years,  a  recovery  ia  good  not- 

witDstanding  loss  of  lease,  i.  81. 
possession  under  lease  to  be  shown  for  purpose  of  aso«r- 

taining  identity  of  the  parcels,  i.  93. 
of  leases  under  powers  in  Acts  of  Parliament,  i.  165 

in  settlement,  ibid, 
effect  of  lease  under  powers  as  to  priority,  &c.  ibid, 
lease  of  copyholds  a  forfeiture 

exceptions.     See  Copyhold, 
title  under  building  leases  Irequentlv  defective,  i.  359 
of  leases  for  years  determinable  on  lives,  i.  259.  ii.  17 
in  exercise  of  powers,  i.  259 
effect  of  a  lease  derived  out  of  several  estates,  i.  359 

ownership  under  term  may  be  suspended  for  a  time  and ' 
revive  again,  because  derived  out  of  several  estates,  ibid. 

teim  may  be  good  as  to  one  person,  and  void  as  to  another 

person,  i.  360 
lease  may  be  suspended  by  endowment,  ibid, 
a  derivative  lease  ceases  on  determination  of  original  estate, 

i.  358,  359 

a  lease  by  tenant  in  tail  under  enabling  statute,  determines 
with  estate- tail,  i.  374. 

lease  in  consideration  of  a  surrender  of  prior  lease,  is  im- 
plied notice  of  the  former  lease,  ii.  10.  See  Noticg. 
Surrender- 

of  lease  by  ecclesiastical  persons,  ii.  b. 
it  is  necessary  the  former  lease  should  be  surrendered,  or 
be  ended  within  a  year,  ii.  10 

surrender  of  lease  must  be  from  the  legal  owner,  ii.  1 1 
new  lease  granted  without  surrender  defective,  ii.  11, 14 
defective  lease  binds  tlie  lessor,  not  his  successor,  ii.  1 1 

mode  of  succession  to  leases,  ii,  14.  See  Special  Occupants, 
Executors,    Administrators. 

no  lease  by  tenant  in  tail  under  enabling  statute  is  a  dis- 
continuance, i.  374 

renewed  leases  are  subject  to  the  same  uses  and  trusts  as 
the  old  lease,  ii.  15 

by  what  persons  leases  may  be  made  under  acts  of  parlia- 
ment, n*.  15 

of  limitations  of  freehold  leases  by  way  of  strict  settlement, 
ii.  15,  16 

the  difficulties,  with  a  view  to  future  renewals,  attending 
such  limitations,  ii.  15 

mode  of  obviating  difficulties,  ii.  15,  16 

utility  of  learning  concerning  leases,  ii.  16 

books  on  the  subject,  ibid. 

respecting  date  of  lease,  ii.  17 

leases  for  lives  confer  freehold  interests,  ii.  17.  iii.  113 

the  duration  o^  leases  for  lives,  &c.,  must  be  measured  by  s 
life  or  lives  in  being,  ii.  17 

L  L  3 
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LEASE 

not  applicable  to  yean  determinable  on  lives,  ii.  17 

a  lease  to  A,  for  the  lives  of  A.  and  fi.  will  continue  diuiii|f 

the  life  of  the  survivor,  ii.  18 
a  lease  while  A.  and  B.  shall  be  justices  of  the  peace,  &c^ 
win  determine  when  either  of  them  shall  cease  to  be 
justice  of  die  peace,  ibid, 
a  lease  for  years,  if  A.  and  B,  shall  so  lon^  live,  will  deter- 
mine on  the  death  of  either  of  them,  ibid. 
lease  at  common  law  in  possession  completed  b^  entrVf  ibid, 
might  be  made  by  parol,  without  writing  evidencn^  the 
contract,  ii.  19 
except  that  a  revecsion  and  services  cannot  pass  by 
lease  without  deed,  ii.  19,  so 
lease  of  a  freehold  estate  cannot,  a  lease  for  yean*toay, 
commence  in  Juturo^  ii.  19.    Vide  Ahey&mce. 
iinleM  under  pow«r  reqwring  kosestobeiape— sion, 
ibid, 
lease  may  be  good,  thcRigh  there  be  not  ai^  rescnratsOD  of 
tent,  ibid, 
except  by  infant,  ibid, 
a  lease  for  years  nsustfiictiie  certainty  ef  doraitfoB,  ii.  17, 19 
on  assignment  of  leases  all  the  estate  will  {mm  wilkowt  words 

of  Innilalion,  ii.  eo 
term  nay  be  extingfashed  in  the  revewskm  by  auitender, 

ibid.    See  Merger.    Surrender, 
effisct  of  recital  or  lease  wheo  the  base  as  kat»  iiL  tS,  19. 

Be^RteUei. 
different  modes  of  assurance,  ii.  113,  114 
when  leases  are  of  lands  or  incorporeal  heveditameoti^ 
in  possession!  ...  . .  ^ 

circucBstances  necessary  to  the  validity  of  leases,  iL  1 14, 

115 
existing  leases  may  be  encumbrances,  iti.  400 

possession  of  a  tenant  is  constructive  notice  of  lease,  &c. 
iiL  401 

an  invalid  lease  may  be  confirmed  in  equity  by  a  ode  sub- 
ject thereto,  ibid. 

by  what  means  a  voidable  lease  by  huiband  of  lands  bdong- 
in^  to  wife  may  be  confirmed^  i.  337 

a  void  lease  cannot  be  confirmed,  ibid. 

of  leases  by  and  to  joint*tenanU.    Vide  JoUn  TtmanU. 

of  leases  confirmed  by  fine,  i.  371 

LEASEHOLDS.      Vide  ComnrrAmnt.     Lcass.     Term. 
Tebmor. 

original  lease,  and  all  subsequent  Assignments,  should  be 
stated  in  deducing  « tide  to  Jeaseholds,  i.  la.  iii.  i^^  s  10 
|iractice  as  to  tities  under  building  leases,  i.  13 
as  to  showing  titie  cf  lesser,  i.  ij,  14 
mode  of  compelling  production  of  lessoi^s  title,  1.14 
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LEASEHOLDS. 

ypder  lea^e^  grimted  by  {lospital?  and  o^f^^r  corporations  the 

title  of  lessor  is  not  required,  i.  14 
of  titles  by  leases  under  tne  enabling  statutes,  i.  15 
by  leases  under  tenant's  right,  i.  16 
leaseholds  do  not  vest  in  legatee  without  assent  of  execu- 
tor, i.  13.  iij.  144,  145,  233 
executor  may   dispose    of  leaseholds  as  against  legatee, 

iii.  144,  355 
difficulty  attending  title  to  leaseholds  when  the  same  person 

is  administrator  and  also  next  of  kin  to  the  intestate,  and 

the  term  is  to  be  derived  as  his  absolute  property,  iii.  146 
practice  in  such  cases,  ibid. 

assignment  by  executor  before  probate  is  valid,  iii.  146, 147 
but  assignment  cannot  be  given  in  evidence  till  probate, 

ill.  146 
an  administrator  cannot  assign  leasholds,  before  letters  of 

administration  are  obtained  from  a  court  of  competent 

jurisdiction,  iii.  146, 148 
whether  leaseholds  pass  under  a  general  bequest,  iii.  149, 

210,311.     SQe  Devise,     Conveyance, 
rules  concemipg  bequests  of  leasehold  under  general  words 

'  iii.  150 
under  what  term^  leaseholds  pass  in  a  will,  iii.  151 
ipodes  ip  whic|i  they  may  be  limited.     Vide  Executory  de* 

vise,  ibid, 
leasehold  interests  are  either  legal  or  equitable,  iii.  152 
contingent  or  executory  interests  pannol  be  assigned  at  law, 

ibid, 
may  be  bound  in  equity,  ibid, 
mode  of  limitation  to  vest  the  legal  estate  in  tte  guasi  ^e-^ 

mender-man,  iii.  J53,  154 
leaseholds  for  years  acquired  af^r  date  of  will  pay  pass  by 

#  bequest  of  all  leased,  iii.  155 
otherwise  of  freehold  lands  limited  to  heirs,  ibif}* 
Jff^p^m  by  which  legacy  pf  leaseholds  may  be  adeemed,  iii.  155, 

156 
leaseholds  not  bound  by  judgments,  &c,  till  writ  of  eiLecu- 

tion  issued,  iii.  239 
equilty  of  redemption  of  a  term  not  liable  to  execution,  ibid, 
leasholds  may  pass  upder  general  words,  iii.  izio,  211.  21 2^ 

213.    Se^  Conveyancer. 
jieQer  of  leasehold  must  show  title  of  lessor,  i.  14,  270 
construction  of  devise  of  leaseholds.    Vide  Devise. 

LEGACIES. 

legacies  to  jl>e  answered  out  of  freehold  j^tates  may  be  en- 
cumbrances, iii.  360 

when  a  purchaser  is,  and  ^hen  not,  bound  to  see  to  the 
discliarge  of  legacies,  iii.  360,  361 

when  there  ii  a  term  or  estate  for  securing  legacies)  the 

JL  L4 
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LEGACIES. 

purchaser  should  require  the  legatees  to  jcHii,  unlets  he 
be  indemnified,  &c.  iiL  362 

LEGAL  ESTATE.    See  Estate. 

legal  estates  pass  bv  livery,  Ac.  iii.  069 

may  be  encumbered  in  equity  by  trustSy  Stc 
ni.  261 
LESSEE. 

a  lease  under  a  parson  ceases  by  his  cession,  &c.  i.  359 
a  person  who  contracts  for  a  lease  has  a  right  to  see  the 
evidence  of  the  lessor's  title,  if  a  bill  be  filed  against  him 
for  specific  performance,  i.  270 

LESSOR. 

though  lessor  enters  on  lessee  for  years,  it  is  not  any  dis- 
seisin, i.  323,  357,  420 
contra,  on  lessee  for  life,  ibid.     And  see  DiueUin^ 

See  Statute  Merchant,  Sfc, 

LIEN. 

consideration  money  lien«  when,  iii.  14 

lien  of  the  Crown  tor  its  debts  binds  what  lands,  iii.  30^ 
306 

simple  contract  debts,  lien  from  what  time,  iii.  305 

lien  commences,  from  what  time  on  judgments,  recogni- 
zances, &c.  iii.  305 

execution  is  not  any  lien  on  rights  or  titles  of  entry  or  action, 
until  converted  mto  a  seism,  iii.  350 

execution  on  leaseholds,  lien  from  what  time,  iii.  350,  351 

LIFE-ESTATE. 

tenant  of  life-estate  cannot  rightfully  convey  a  greater 

estate,  except  under  a  power,  i.  351 
on  limitation   of  estate  pour  autre  vie,  to  heirs,  the  heiis 

will  be  special  occupants,   i.  352,  358,  433 
tenant  for  life  gains  a  new  reversion  by  tortious  alienation, 

i-  353 
effect  of  warranty  by  tenant  for  life  is  taken  away,  except 

so  far  as  there  are  assets,  ibid, 
alienation  by  tenant  for  life  to  devest  the  fee,  must  be  to  a 

stranger,  and  not  to  the  owner  of  the  next  estate,  ibid, 
tenant  for  life  having  an  estate  of  inheritance  expectant 

on  mesne  estate  of  inheritance,  may  devest  the  mesne 

estate,  ibid, 
if  tenant  for  life,  with  a  remote  remainder  in  tail,  suflers  a 

recovery,  no  forfeiture  of  his  life-estate  is  incurred,  L  354 
effect  of  conveyance  by  tenant  for  life  and  remainder-man 

in  fee,  ibid, 
a  feoffinent  by  tenuit  for  life  to  persons  having  a  remote 

remainder  in  fee,  is  a  forfeiture,  ibid, 
it  gains  a  new  seisin,  ibid. 
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LIFE-ESTATE. 

if  a  tenant  for  life  and  remainder-man  for^life  join  in  feoflment, 
it  will  devest  the  sebin  and  acquire  a  new  title,  i.  355 

cautions  when  it  is  doubtful  whether  a  person  is  tenant  for 

life  or  in  tail,  1.  356 
when  a  life>estate  may  arise  by  implication,  ii.  137 
of  titles  under  tenant  for  life 
he  has  only  a  particular  estate,  i.  437 
what  acts  he  may  do,  ibid, 
estates  granted  by  him  as  owner,  determine  with  his  estatt^ 

i.  35^ f  358, 437-  "•  3i7»  323«  "i-  5^ 
eiFect  of  his  tortious  alination,  i.  245, 351, 356.  iii.  a% 

is  a  forfeiture,  i.  428 

acquires  the  fee,  i.  317,  428.  ii.  319, 320, 321 

by  feoffiment,  i.  428  • 

levying  fine,  asserting  a  title  to  the  fee,  i.  428.  ii.  317 

common  recovery,  i.  428 

tenant  for  life  forfeits  his  estate  by  joining  mise  in  writ  of 

right,  ibid. 

by  accepting  fine  from  person  asserting  a  title  to  the  fee,  ibid. 

sudb  tenant  does  not  forfeit  his  estate  by  joining  in  a  recovery 

with  tenant  in  tail,  ibid. 

life-estate  may  be  surrendered  1 

will  merffe  >  i«  428 

may  be  rorfeited  J 

these  acts  will  not  defeat  derivative  estates  or  charges,  i.  428 

to  defeat  the  derivative  estate,  i.  429 

the  original  estate  must  determine  by  filling  the  time  of  its 

limitation,  or  by  condition,  ibid. 

difficulty  of  ascertaining  whether  the  estate  be  for  life  or 

not,  1. 430,  43» 

frequently  necessary  to  ascertain  whether^  and  before  a 
ue  estat  efor  life  is  determined  by  merger,  >     particular 

surrender,  or  otherwise  J  time,  i.  43 1 ,  432 

on  rule  in  Shelley  %  case,  as  applied  to  life-estates,  with  sub- 
sequent limitation  to  heirs,  or  heirs  of  the  body.  See 
Shdleys  Case. 

consideration  of  continuance  of  life-estate  is  requisite  when 
the  question  arises 

1st.  whether  the  ancestor  was  seised  ^ 

2d.  whether  contingent  remainder  is  defeated 

by  destruction  of  particular  estate 
3d.  whether  a  recovery  was  duly  suffered  \  i.  43 j 

4th.  whether  a  power  could  be  dulyexercised,  &c. 
5th.  whether  trustees  have  a  life,  or  other  inter- 
est, determinable  on  death,  ^ 

the  construction  of  life-estate  may  be  rebutted 
by  what  circumstances,  i.  445 
may  be  encumbered  by  judgments,  i.  446 
uses  may  be  declared  of  life -estate,  ibid, 
•f  annuities  granted  on  life-estate,  ibid. 
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LIFE-ESTATE. 

\m^amt  for  life  ^£tJ^  possibility  of  issue,  arises  p^  special 

haf  t}ie  properties  only  of  a  life-estate,  i.  449 
for  certain  purposes     \  •.  • « 
es^ceptioDs  J 

women  seised  of  estates  in  especial  tail  ar^,  fpr  the  purposes 
of  alienation,  considered  ^tenants  only  for  )ife,  i.  447 

estate  pour  autre  vie,  or  for  liv^,  m^y  be  t^ep  by  neir  or 
heir^  qf  bqdy,  if  ni^n|M|  p^  specia)  occupants,  oth^ise  it 
devolves  to  exeputors  or  administrators,  i.  434 

may  ba  devised  when  transmissible  to  heirs  generally,  ibid. 

the  devisee  will  be  an  occupapt,  ibid. 

will  must  be  af^iested  by  three  witnesses,  ibid. 

executor  taking  estates  pour  autre  "W^  by  reason  of  will 
pot  4u}y  execi^ed)  will  be  trusty  for  devifee  in  equi^, 

>.  434.  435 
^fpn^  cov^  efiftcutrix  of  estates  pour  autre  vie,  (gu^Bre,) 

must  alien  by  fine,  i.  435 
copyhal^^  (qf  life  m  trp^t^  fpr  m^ied  women  must  be 

pm^  by  9ignfipdiss,  &fu  i.435.  436 
except  there  be  trust  converting  pern  into  perspnfltir,  i.  436 
the  proper  fine  to  pass  life-^tate  is  sur  con{xssU,  ib>d. 
a  fine  purpitrMng  to  pass  the  fee  would  be  ^  forfeiture,  ibid, 
estates  pour  autre  xAe  are  mer^  ^pefjipld^,  i|pd  not  estates  of 
'  jn^entaiijp^i  jbi/i* 

no  dower  or  curtesy  pf  estatu  ptmr  fiuirf  w^  4c  ibid, 
^dmit  of  yua^  fipt^h  ^  49^ 
are  not  within  statute  ,4f  aonis^  il^i^* 
il^miund^rs  p^  be  li^e4  9?  ^^  ft*W  ^T^^f  i-  ifd7>  >38 
will  devolve  to  neirs  by  quasi'  desfcept,   unless  aliened, 

ibid, 
f^emiunder-in^  ta]ce  ^  /PjPf^ci^  occults,  i.  ^7 
cppyhol^i  fucfi  yrltfiin  tpis  doctrine,  ibid, 
qp  lin^tiit^n  of  est^l^  for  lives  can  militate  against  the 

pfifi  of  perpe^i^ties,  ibid, 
limitation    over  .by  way  of  executory  devise,  cannot  be 

barred  by  first  taker,  ibid, 
donee  o£quaH  entail  may  disappoint  die  quasi  heirs  in  tail, 

K438 
by  what  mean?  this  donee  may  convey,  9>id. 
a  quasi  tenant  for  life,  or  person  having  contingent  interest 

by  way  of  entail,  cannot  bar  limitations  oyer,  ibid. 
quasi  tenant  in  tail  pf  estates  pour  autre  vie  may  disamoint 

the  quasi  heirs  in  tail  and  remainders  by  surrender,  ibid, 
by  lease  and  re-le^,  or  grant,  ibid. 

by  fine,  which  is  necessary  only  on  account  of  coverture,  ibid, 
bv  contract  to  sell  or  settle,  ibid, 
not  by  will  {sed  quare,)  i.  440 
cannot  enlarge  tiie  estate  or  donor,  i.  441 
freehold  leases  are  by  analogy  within  the  rule  in  Shdly* 

case,  i,  441 
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LIFE-ESTATE. 

DO  words  of  inheritABCe  neee«sary  in  di^  trmfer  of  Mtatet 
pour  autre  vie,  i.  442 

contingent  reraiiiaderv  of  legal  oatalo  in  landi  lifiiited, 
pour  autrg  w^  are  liable  to  deitruotion,  ibid* 

tenants  under  leases  for  life  not  required  to  joiii  in  reco- 
veries, i,  444 

surrender  of  estate  for  life  may  be  presumed  to  support  a 
recovery,  i,  44^ 

LIMITATIONS. 

If  one  Umitatieo  be  too  remote,  ail  stdisequent  limitations 
are  necessarily  tao  vemote,  i.  11 1 

on  descriptiaa  of  psnoas  to  wham  linitadoA  is  ■aada,  i.  1 15 

express  words  of  limitation  quay  be  inflaaqped  by  context^ 
1.  115,  116 

words  of  limitation  should  be  givan  at  )4smfh  ia  tbe  abstracty 
i.  116,  117 

on  limilatiiHis  k^  defiipli  of  apF^ntai^Dt  C^nd^  Pamper), 
i'  ng. 

the  limitation  ^  astatcis  io  tmstae^  for  ai|>paiti^  contin- 
gent remainders  should  b^  atatad*  i-  I9P 

words  of  limiitaiion  addad  to  gifia  ta  &Bit  aad  atbar  sons, 

Daght  to  ba  atatad  fally*  1.  m 
a  aubsequeat  clausa  of  )iml$$im  4lbHdgipg  a  frm  clause 

should  be  stated  fully,  ibid, 
difierant  modes  of  ahatrsrfii^  ]mitatip»^  U^  W^  with 

remainder  to  the  fot  and  athersons  ja  ^1,  ji>  199 
&rm  of  abstract  whaa  tiiJa  dej^ends  oa  wm^  Imi^ptions 

of  estates-tail,  orremaindqra  in  fiae,  i,  1$I3 
limitatioiw  ia  acts  of  parljainen^  ab^aioad  i^  9<da  ar  ox- 
change  of  estatea  should  b^  sWad  £vUy  i.  124. 
difieiences  betwaan  limitotiains  ai  (]^niwyances  at  common 

lair  and  limitations  of  ^ai^  '*.'^i»  ^^ 
instances  of  limitations  being  void,  i.  127,  12S 
na  limitation  to  be  constru^  a  flprin^ng  use  ar  anantory 

djirnuii  if  it  can  operate  a^  a  ramfuadar,  h  ji^o 
illustration  of  rule  by  examples,  .i|)jd« 
an  OQoditianal  ligaititfionHi  if  %^ 
dootrine  coni^riuwgliaulai^iapsaf /^^  i*  ^44 

words  of  limitation  are  requisite  to  pass  ei^^a  equitable 

estates,  i.  146 
eibcapt  .by  «an»apt  a^  gwoatXixff  tn^k  JWd# 
a  man  caanot  linut  an  #9ta(e  X9  hjnmif  M>  4fi^fimm^  on 

bankruptcy,  iii.  g^ 

af  word#  af  wai^^atipii  w  #^>  ai-  Uf 

ia  daedft»  ibid. 

LIMITATIONS,  STATUTE  QF 

effiMt  of  ihie  with  proalamatipnSj  aiod  lia^s  linMted  lar  bar 

by  nonclaim,  i.  22.  ii.  354 
crown  may  be  barred  after  sixty  years,  i.  30 
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UMITATIONS,  STATUTE  OF 

except  the  lands  are  part  of  an  honour,  &c.  put  in  chargep 

i.  3^ 
statute  of  limitations  does  not  extend  to  advowsons,  ibid. 

Importance  of  learning  of  statute  of  limitations  to  the  con- 
veyancer, i.  33s 

right  of  entry  may  continue  twenty  years,  unless  barred  by 
nondaim,  i.  Q&j 

effect  of  statute  of  limitations  on  a  right  of  entry,  i.  356 

twenty  years,  and  in  case  of  disabilities,  ten  years  after 
they  are  removed,  is  the  time  within  which  a  right  of  entry 
undfer  a  condition  must  be  prosecuted,  ii.  186,  399 

writ  of  right  to  be  brought  within  sixty  years,  on  ancestral 
seisin,  otherwise  thirty  years,  and  is  last  remedy,  L  s66, 
ii.  1199,  346,  347,  349 


when  maintainable,  ii.  353  1 


by  whom,  ii.  959  ^ 

writ  01  aiel,  &c.  to  be  brought  within  fifty  years,  ii.  999 
entiy  sur  abatement  must  be  brought  within  thirty  yeaiSi 

on  demandant's  own  seisin,  or  within  fifty  years  on  an 

auncestral  seisin,  ii.  999,  345,  356,  357 
seisin  on  which  it  may  be  grounded  ii.  359 
the  statutes  relating  to  limitations,  ii.  334 
ejectment  must  be  brought  within  twenty  years,  or  within 

ten  years  after  disabilities  cease,  ii.  343, 354.    Vide  E^ect' 

menu 
twenty  years,  or  ten  years  after  disabilities,  are  the  limitatioo 

to  a  formiedon,  343.     See  Formedon. 
what  disabilities  are  a  protection  against  the  statute  of 

limitations,  ii.  344,  345,  348,  349 
writ  of  intrusion  must  be  maintained  within  thirty  or  fifty 

years,-  according  to  circumstances,  ii.  346 

on  what  seisin  it  is  founded,  ii.  35^ 
these  several  remedies  may  be  barred  by  fine  and  nondaim, 

ii.  347 
other  statutes  of  limitation  may  continue  to  run,  though 

nonclaim  on  a  fine  cannot  begin  to  run  by  reason  of 

disabilities,  ii.  348,  349,  350 

statute  of  Hen.  VIII.  has  not  any  exception  applicable  to 

disabilities  subsequent  to  the  statute ;  contra  of  91  Jac.I. 

>.  350 
deductions  from  these  distinctions,  ii.  348,  350,  397,  398 
on  what  seisin  entry  sur  disseisin  must  be  grounded,  ii.  359 
saving  forpersons  having  future  rights,  ii.  353 
one  of  several  joint-tenants,  coparceners,  or  tenants  in  com- 
mon, may  be  barred  by  the  statute  of  limitations,  though 
others  may  not  be  barred,  ii.  357 
statute  of  limitations  never  runs  against  a  person  continuing 

in  the  seisin,  i.  357 
-rule  as  to  trustee  and  cestui  que  trust  as  such,  ii.  364,  365, 
3671  375 
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equity  of  redemption  may  be  barred  by  analogy  to  atatottt 

of  limitations,  ii.  358,  373,  384 
'writ  of  error  to  reverse  fine  or  recovery  limited  to  twenty 

years,  ii.  359,  376 
twenty  years  a  bar  to  a  bill  of  review,  ii.  359,  361,  377 
observations  on  the  late  case  of  Cholmondeley  o.  Clinton^ 

"•  361,  375 

between  whom  equity  applies  the  analogy^  ii.  375 

exceptions  arising  from 

1.  fraud,  ii.  375,  376,  &c.  384 

3.  implied  trust,  in  the  case  of  infants,  ii.  375, 384, 385 

3-  disabilities,  ii.  375,  376,  377, 379 

time  begins  ,to  run  only  f^om  the  knowledge  6f  frauds 
ii.  384 

fine  by  cestui  que  trust  may  bar  another  cestui  jus  trust 
claiming  adversely,  ii.  377 

if  so  intended  may  bar  trustee,  ibid. 

fine  by  cestui  que  trust  directed  to  that  object  may  bar  a 
title  under  an  attendant  term,  ii.  377,  383 

fine  by  a  trustee,  by  implication,  will  run  so  as  to  bar  ^eiliit 
que  trust,  ii.  377 

mortgagor  or  mortgagee  cannot  bar  the  other  while  the  re« 
lation  continues,  ii.  358,  375,  378 

contra  when  either  begins  to  hold  adversely,  ii.  378 

person  claiming  adversely  to  the  title  under  which  the 
mortgage  was  made,  4>r  the  trust  created,  the  bar  by  the 
statute  of  limitations  must,  in  equity,  originate  from  non- 
claim  by  the  legal  owner,  ii.  379 

ft  bar  to  trustee  is  a  bar  to  the  cestui  out  trust,  ii.  379,  380 

no  bar  when  difierent  claimants  of  tne  equity  of  redemp- 
tion, or  of  a  trust)  admit  the  title  of  tne  mortgagee  or 
trustee,  ibid. 

difficulties  attending  these  cases,  ii.  383 

arguments  against  a  late  decision,  ibid. 

twen^  years  a  bar  in  equity,  except  in  the  case  of  dis- 
abilities, ii.  385,  386 

each  successive  owner  in  remainder  has  twenty  yean  to 
assert  his  tide,  ii.  387. 

dicta  of  Sir  W.  Grant,  of  acquiescence  being  a  bar  in  equihr, 
independently  of  the  statute  of  limitations,  ii.  387,  388 

time  for  relief  goveitied  by  degrees  of  inconvenience,  ibid. 

LIS  PENDENS 

is  constructive  notice,  iii.  354,  355 
parties  to  a  suit  may  be  changed  in  equity,  iii.  356 
not  so  at  law,  ibid. 

'  mortgagee  may-obtain  priority  notwithstanding  a  Us  ptudetu^ 
ibid. 

LIVERY.     FtWe  Deeds,  Execution  of. 
when  requisite,  i.  391,  iii.  81 
at  what  time  it  should  be  made,  i.  39a 
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LIVERT. 

by  attornqr,  ibid.    Se^  AUonuif. 
precautioDSy  ibid. 

Lveiy  prennied  after  poaaetuan  of  tfairtgr  or  ibi^  jcan^ 

•  •••  *K_ 

!•  99a.   111.  W^ 

iBfimt  miqr  appoint  attoiiiey  to  rooei^,  not  to  five  liTety. 

i.  993.  liL  sig  ^ 
form  of  livery,  i.  399.  iii.  88 
livery  cannot  be  made  by  attocney  unleii  be  be  affiointed 

by  deed,  iiS.  70 
wben  two  persons  are  appointed  to  make  livery,  iii.  83 
to  wbom  imA  in  irtiat  manner  liveiy  mnst  be  made,  iii.  84, 

«t  wbaX,  pkcc^  iii.  Zg 

must  be  made  with  die  consent  of  the  tenant  in  possession, 

except  he  be  tenant  at  will,  iii.  86 
is  void  unless  it  passes  the  immediate  eitate  of  fiieehold,  ibid, 
for  an  estate  to  commence  inJuhirQ  is  void^  ibid, 
to  hold  from  a  day  pasti8.ffaod,  ui.  87 
whether  attorney  can  give  legal  efect  to  giant  by  dclayiDf 

Ifver^v  ibid, 
livery  in  view  cannot  be  made  by  attorn^,  iii.  88 
anuit  be  made  to  the  person  taloqg  die  urat  estate,  thoo^ 

he  be  a  donee  for  yeam,  ii«  90,  91, 105.   iiL  88 
livonr  must  be  made  m  die  Ufetime  dTihe  feoffi>r  and  fiBofiee^ 

tiL88 
«  deedmi^  operate  as  agtant,  Ac*  for  want  of  livery,  ibid. 
%  aMne  ckttvery  of «  deed  on  the  land  will  not  be  a  livery 

of  seisin,  ibid. 

IJtPHAltC.     ri&twot. 

^r  voidp  «i.  JB7 


mav  do  any  act  during  lucid  intervals,  L  330 

difficulties  attendant  on^itlas  <iiran  JJwMnipeswni  aiiM>  have 

been  lunatiCf  u  331 
^ine  orteodv«||r  ^anffiHod  Jby-lamalic  in  ytsenoanpot  be 

impeached,  ibid, 
wiiat  mm  eertimiiter  fthamsic  are  efiyowespd  ^  do  by 

statute,  ibid. 
oMended  ^  Oeo.IIL)  lo^Ktendlhe  not  lo-ctpyhoUs 
the  |HulQr  tmiit  i>^  found  hanaiic  onder  a  cgmmissiaB 

MoMttatute  oan^pply,  'ibid, 
person  found  lunatic  abroad  is  not  a  lunatic  within  die 

act,  ibid, 
stock  in  name  of  kmadc  tnittettmay  be  trantferred,  ibid. 
%y  what  means,  {.33(1. 

how  executory  trusts  in  marriage  articles  are  construed, 

i.  136 
marriage  with  consent,  uayibeneesmin«ie«iditioaal]iinita« 

tion,  under  A»  docttriM  of-enouiiluw  wtoaiiwi,  il  138 
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MARRIAGE. 

cues  in  which  e^mty  wiH  decreeaBtrict  settlieiiieiiC)  1. 138 

on  aneslate-tail  to  husband  and  wife  as  tenants  by  entireties, 
they  are  after  a  divorce  a  ^nculo  matrimonii,  tenants  only 
for  life,  in  the  condition  of  tenants  in  tail  after  possibility 
of  issue  extinct,  us5 

a  marriage  of  an  iniknt  with  consent  of  guardian  not  duly 
^Mpointed,  will  be  void,  and  the  issue  bastards,  i.  47.  See 
Bastafds, 

hints  for  avoiding  errors  in  albstracting  uses  in  marriage  set- 
tlements, i.  117,  118 

MAXIMS,  ANb  THEIR  ILLuSTRATIOI^S, 

actus  legit  (in  construction  of  law)  nemm  facit  h^uriamt 

benign^  Jacienda  interpretaHones^  ut  res  mt^  'odeht  jUam 

pereat,  iii.  23 
cessaide  statu  primifivo  cessat  derivafiwis,  u  1^7,  ';^l8,  358, 

359»  378-  ii-  199-  410.  iii.  aai,  a8i,  384 
exceptions,  i.  245.  iii.  37a 
eessante  causa,  cessat  pectus,  fi.  254 
cui  Uc^  i{uod  mfus,  MH    debH  "n&n  Udi^  juM  minus, 

i-  317*  377 
eujus  est  darcy  ejus  est  disptmere^  ibid. 

€sak  "yudd  agOy  %an  vaiet  ut  ago,  valmd  ywtMitm  tubit  potesi, 

i.<3i9.iii.  92 
delegatus  non potest  deleffarcy  ii*254,  ^6,k'i'j.m.^Q66 
dos  de  dote,  peti  nan  de&t,  ii.  443 
"Hno  hon  passtrnt  in  ^oHdo,  urktm  rvm  posMere,  «.  tfB6 
husband  and  wife  are  diue  anima  in  came  una^  i.  ^32 
ISUpmiki  e^rum'quteiiMfiteiniktnt'nihil^per^lhtrj  i.  109.  ii.63 
expressiofadt  cessare  taciturn,  i.  469 
^  ^itkumOott  ftfii^fnms  ciriitia  prmkmtiktur  mis  rite  et 

solemniter  acta,  ui.  145 
ya^  defnonst/atio  ndh  'Hdcet,  iii.  ^,  ^5, 307 
mala  expoiilio,  qua  corrumpit  textum,  iii.  35 
nemo  est  hares  viventis,  iii.  6 
nemo  plus  juris  *in  nliuin  fraHf^h^  ^mn  Spft  ftllM,  L  166, 

351.  iii.  >35,4«1,  fl8i 
^OM  ^ark  tdfivinierts  m'nMtifaU  dfi/uimi,  ^^m  ^^^kniaiem 

domini  rem  suam  in'alium  trans/ifriiiMHiitd^e,  u  318* 

w.  is 

nil  facit  error  nomtnis,  cum  de  corpore  Hfd  pw^sona  constat, 

non  quoddimmMy'teH-^iu&d^mH'myiipMttirfl  74 
nullum  tempos  occurrit  i^i,  1.  ;|d 

pMid  repM  iij  %CMMite 
fdinitki  'prdtsttnMnfUr  fUe'tt  *sbimkUlSn  od#tt,  i.  ^6 
'mneHutjUs'ih^fe'hdb^'^tinsts,  *ii.  t^.  iii.  3$ 
pendente  lite,  nihil  innovatur,  iii.  335. 
*pfMtssu>  jmi^  We  Jfhdo  ^t^pHd,  i/Mt  iwofirm  ^Bsu  ha^ 

redem,  ii.  424, 447 
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MAXIMS. 

potui  fui'vis  remmdarejuri  pro  te  mtrodfuto^  iii.  9ti 

qiue  ttteoKiinenHJiunif  in  esse  viderUurt  iii.  190 

qui  nan  habei  Uie  non  dat^  i.  166,  S44..   iii.  25,  3to»  981, 351 

exception  under  ettoppelii  ii.  sio.  iii.  sso 
^'  prior  est  tempore  poiior  estjure^  i.  i66.ii.66.  iih  194,974 

exceptioDi  to.thii  majum^  i.  166 
fiiiod  ifreMm  es^  sine  Jack)  meo  me  d^edu  meo  amittt,  «l 

M  aUntm  trantferri  non poie$tf'u  147,  318.  iii.  35 
mwod  semd  meum  esi,  amptius  fMum  esse  noH  potest,  i.  318. 

II.  87 
pmm  duo  jura  in  umo  persona  concurrunt,  ajuum  esi  ac  ie 

essetU  in  dioersiSf  ii.  450 

eeisinajhcit  stipitemf  iL  434 

ngillum  est  eera  impreua,  quia  cera  sine  impreseiome  nom 
est  sigiUum,  iii.  61 

smum  quodque  dissolvi  potest  eo  Ugamine  quo  Ugatur^  iL  33i 

358.   iii.  399 
mtile  per  inutile  non  vitiatur,  iii.  32,  206 

9erbadebent  intMgicum  effectu,  iii.  23 
conitructiont  n^  res  majiswsleat  quampereatt  i-  96 

MEMORIALS. 

the  statute  for  memorialising  annuity  transacticms  b  applioa* 
ble  only  to  annuities  for  Byes,  or  yean  detenDinabie  en 
lives,  iii.  100 

not  to  annuities  for  years  certain,  ibid. 

^^.nnuide.  gnu.ted  by  pe««o.  h.nng  linuted  ««e. 

this  statute  does  not  aftct  Toluntary  and  othar  annoitiei^ 

ui.  101 
unless  filed  in  due  time  die  security  will  be  Toid,  ibid. 

MERCHANT,  STATUTE.    See  Statute  Mkrcbakt. 

MERGER. 

titles  may  be  ^varied  by  merger,  iii.  196 

mode  of  analysis  to  show  merger,  ibid, 
in  the  analysis  merger  should  be  stated  under  the  title  to  the 

inheritance,  ibid, 
extent  to  which  title^  may  be  affected  by  merger.    Vide 

Conveyancer, 
estate-tail  does  not  merge,   while  it  continues  unbarred 

contra  after  a  fine  levied,  i.  407.  iii.  2s8 
terms  liable  to  merger,  ii.  is 
legal  estate  cannot  merge  in  the  equitable,  ii.  13 
equitable  estate  may  be  extinguished  in  a  legal  estate,  ibid, 
a  remainder  or  reversion  cannot  merge  in  the  particular 

estate,  ibid, 
particular,  estate  may  merge  in  the  remainder  or  reversion, 

ibid. 
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MERGER. 

DO  merger  bj  act  of  law,  of  estates  held  in  different  rights, 

ii.  13 
toniray  by  purchase,  Idthough  the  purchaser  be  a  trustee 

of  the  prior  estfite,  ii.  13      ' 
merger  can  be  only  for  the  part  in  which  the  same  person 

has  two  estates,  &c.  ibid, 
term  may  merge  in  life-estate,  ibid, 
exceptions  in  favour  of  joint-tenancy,  created  by  the  same 
'  deed  which  limits  the^several  estates>  ii.  15 

■ 

MISTAKE. 

equity  can  relieve  asainst  a  mistake,  i.  61 

law  cannot  afford  relief,  ibid. 

siistake  of  name  is  immaterial,  if  there  be  a  reference  to  a 

certainty,  i.  62 
mistake  in  a  recital  is  immaterial,  when  the  certainty  can  be 

collected.    Vide  Recital, 
mistake  in  an  independent  clause  in  description  of  parcels, 

will  not  vitiate  Uie  grant,  i.  63 
mistakes  of  parcels  frequently  occur  in  assignments  of  at- 

tendant  terms,  i.  83,  91.     See  Parcels. 
in  a  description  of  a  reversion  is  material,  i.  92 

MODIFICATION, 

abstract  should  state  words  of  modification 
1st  severing  the  tenancy,  i.  123 
fldly-  giving  cross*remamders,  &c  ibid. 

MONEY. 

lien  in  equity  for  purchase-money  till  paid,  i.  77 

may  be  abandoned,  i.  74 

mode  of  acknowledging  receipt  to  abandon  or  to  retain 
lien,  i.  73, 74  ... 

in  what  mode  trustees  receipt  may  be  made  sufficient  dis- 
charge for  purchase-money,  i.  135.  ii.  331 

purchaser's  liability  to  see  to  application  of  mpney,  i.  134. 
iii.  361,  367 

indemnity  to  purchasers  against  application  of  purchase- 
money,  i.  151 

extent  of  purchaser's  obligation  to  see  the  application  of 
purchase-money,  ii,330.  iii.  301.  See  Purchaser. 

when  discharged  fh>m  seeing  to  tlie  application,  ii.  330 

money  due  on  mortgage,  belongs  to  executors,  iL  319.  iii*  388 

on  contract  for  purdiase,  the  money  must  be  answered  out 
of  the  personal  estate,  as  between  real  and  personal  re- 
presentatives, as  &r  as  there  are  assets,  i.  68 

land  considered  as  money,  and  e  converso  between  heirs 
and  executors,  i.  66^  67,  331 

general  rules  respecting  obligation  to  see  application  of 
purchase-money,  iii.  361,  367 

VOL.  III.  M  M 
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MORTGAGE.    See  Redemptjok. 

mode  of  stating  proviso  for  redemption  in  mortgages,  L  149 

when  money  appears  by  a  receipt  indorsed  on  a  mortgage 
to  be  paid,  the  fact  should  be  noticed  in  the  abstract,  i.  156 

acknowledgment  of  mortgage  continuing,  i.  155 

on  mortgage  of  copyhold^  mortgagor  retains  the  legal 
estate  tiU  admittance  of  the  mortgagee,  ii.  33 

mortsages  have  given  place  to  trusts  for  sale,  iii.  a 88,  289 

of  titles  under  trusts  for  sale.    See  Trusts. 

mortgagee  ought  to  join  with  the  piortgagor  in  making  a 
title,  and  e  converso^  iii.  288,  289 

mortgages  must  be  considered  as  encumbrances,  iii.  287 

deposit  of  deeds  may  without  writing  create  an  equitable 
lien  by  way  of  mortgage,  ibid. 

money  on  morteages  m  fee  belongs  to  personal  representa- 
tives, iii.  280 

NAME. 

a  mistake  in  referring  to  name  is  immaterial,  unless  it  creates 

uncertainty,  i.  62 
on  omission  of  name  of  grantor,  name  may  be  supplied  by 

construction,  i.  76.  iiL  21.     Vide  Deeds  and  Habendttm. 
on  r^ugnancyof  name  in  the  the  premises,  in  the  Dame 

habendum  will  be  rejected,  i.  76,  97 
exception,  ibid, 
a  corporation's  seisin  may  continue,  though  the  aame  be 

changed,  i.  274. 

NONCLAIM.    Vide  Five.   Limitations,  Statute  ov. 

common-law  doctrine  of  nonclaim,  ii.  333. 

fine  by  nonclaim  operates  only  when  there  is  an  adverse 

possession,  ii.  334,  358 
to  sain  adverse  possession,  one  of  the  parties  mutt  have  the 

ftediold,  ii;  335 
the  seisin  must  be  devested  or  diikconUnued,  that  a  fine  may 

operate  by  nonclaim  ii.  393,  394 
examples,  u.  335,  336»  393.  3<K 
nonclaim  cannot  run  on  a  fine  of  a  person  having  a  base  fee 

acquired  from  a  fee  tail  as  against  those  in  reveraon  or 

renudnder,  iL336 

effect  of  nonclaim  against  persons  having  immediate  ri^ts, 
and  not  labouring  under  disabilities,  u.  337 
having  distinct  rights,  ibid, 
examples,  ii.  337,  338 
future  righto,  ii.  338,  339,  351,  397 
effect  of  nonclaim  against  persons  labouring  under  disabi- 

litiep,  ii.  339,  340 
when  once  nonclaim  begins  to  run,  it  will  continue,  not* 
withstanding  future  disabilities,  ibid. 

privilege  of  disabilities  applies  to  the  person  to  whom  the 
right  first  accrues  only,  iL  341,  397 
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NONCLAIM. 

entrj  or  claim  to  avoid  a  fine  operating  by  nonclaim,  must 
be  prosecuted  within  one  year,  or  it  will  be  Dugatory, 

ii.  342 

entry  by  one  particular  tenant  will  restore  the  seisin  to 
those  in  remainder  or  reversion,  IL  339 

nonclaim  on  a  fine  may  be  a  bar  to  all  remedies,  uL  347 

though  nonclaim  cannot  run,  the  tide  may  be  protected  by 
some  other  statute,  which  does  not  allow  of  an  excep- 
tion for  disabilities,  ii.  348,  349 

nonclaim  when  there  are  different  rights  and  different  re- 
medies, ii.  349 

a  fine  may^  operate  by  nonclaim  to  bar  one  and  not  another 
right,  iL  349,  350 
examples,  iL  349 

a  title  depending  on  a  fine  with  nonclaim,  may  be  enforced, 
when  it  can  be  shown  that  the  right  is  barred,  it.  379,  396, 

397 
•  a  wife  tenant  by  entireties,  may  be  barred  by  nonclaim  on 

husband's  fine,  ii*  s^*    ^^^^  Fine,  Estate  by  Entireties, 

a  title  of  dower  may  be  barred  by  the  fine  of  nusband,  and 

nonclaim.  See  Vower. 

NOTICE.    Stf^  Reoistsr.  Equity. 

registry  is  not  actual  or  constructive  notice,  i.  24 

absence  of  receipt  for  price  is  implied  notice  that  the  price 
has  not  been  paid,  i.  73, 155,  299.  iii.  15.   Vi^e  Receipt, 

notice  of  act  of  bankruptcy  tdces  from  a  purchaser  the  pro- 
tection of  term,  &c*  i.  169, 170.     6ee  Statutes, 

the  surrender  of  a  former  lease  being  stated  as  the  con- 
sideration of  a  new  lease,  is  impli^  notice  o£  the  title 
under  the  surrendered  lease,  ii.  10 

books  ^diich  contain  the  doctrine  of  notice,  itL  375 

rules  relating  to  notice,  iii.  276 

what  is  constructive  notice,  i.  76 

reference  to  a  deed  is  implied  notice  of  all  its  contents,  i.  6s 

OCCUPANT.  See  Life  Estate. 

when  heirs  generally  are  to  take  as  special  occupants,  the 
ndes  of  &e  descent  in  fee  simple  prevail,  i.  35a,  358, 

434-i"-3,  4 
line  of  descent  may  be  duuiffed  by  renewal,  ibid. 

not  so  if  trustees  renew,  ibid. 

when  bein  of  the  body  are  tobe  special  occupants  the  descent 
is  ai  under  entaik,  ibid. 

then  may  hepostetsioJtMtris^  as  between  special  occupants* 
iii.  5 

estates /mr  anUre  vicy  when  the  heirs  are  not  ipeciai  occu- 
pants, are  made  personal  assets  by  statute,  iii.  175 

there  camiot  be  a  general  occupant  of  copyholds,  iL  33- 
▼ide  Copyholds* 

nor  of  a  rent,  7  Ves.  448 

M  M  2 
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OMISSION. 

when  a  limitation  to  tnigteet  is  not  confined  to  a  life»  the 
omission  should  be  stated,  i.  130. 

omission  to  state  the  voudherj  of  common  vouchee  should 
be  supplied,  i.  i.'^q 

observations  on  omissions  of  proclamations  on  fme,  i.  159, 
160 

solicitor's  duty  to  see  there  is  not  any  material  omission  in 
abstracting  deeds,  i,  igc) 

omission  of  name  of  grantor  or  grantee  in  clause  of  haben- 
dum, not  material,  i.  76.  iii.  31. 

ORDER 

for  infant  to  convey  as  trustee,  &c^    See  Infant ^  iii.  288 

PARCELS. 

the  parcels  which  are  the  subject  of  the  abstract  should  be 

selected,  i.  81,  94. 
mode  of  reference  to  parcels,  when  the  description   b 

uniformly  the  same,  i.  81,  94 
when  it  varies,  i.  81 

when  a  particular  description  of  parcels  should  be  given,  i.  81 
general  words,  when  ueir  aid  is  wanted,  shoiud  be  ab- 
stracted, i.  85 
how  reference  to  parcels  should  be  made,  i.  83,  91 

exceptions,  i.  83,  84.  iii.  38 
reference  should  be  to  name  when  it  is  the  prominent  fee* 

ture  in  description  of  parcels,  i.  83 
the  mode  of  chancing  description  of  parcels,  i.  84,  85 
convenience  of  close  adherence  to  former  description  of 

parcels,  i.  86.  iii.  33 
exception,  i.  86 
of  parcels  under  inclosures,  exchanges,  &c.  i.  86, 87, 89,  90 
in  assignment  of  attendant  terms,  mistakes  are  Sequent, 

i.  87,  91 
titles  under  land-tax  redemption  act  a  source  of  perplexi^, 

i.89 
a  general  description  of  parcels  must  be  rendered  applicable 

bv  evidence,  1.90 
of  identitv  of  parcels,  and  mode  of  investigating  the  same, 

i.90.  hi,  33 
material  variations    in  parcels  should   be  stated,   i.  91. 

iii.  33. 
pf  description  of  parcels  in  mortgage  deeds,  trusts  deeds, 

&c.  i.  91 
when  the  reversion  of  parcels  is  the  subject  of  grant,  the 

terms  should  be  stated  fully,  i.  9a 
when  uaitv  of  occupation  is  necessary  to  be  shown,  i.  93 
an  exception  if  any  out, of  parcels  should  be  noticed,  L  95 
how  parcels  should  be  enumerated  in  habendum,  i.  97 
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PARCELS. 

to  be  shown  that  allotments  are  comprised  in  subsequent 

convejancesy  i.  165 
eridence  of  seisin  necessary  when  parcels    are  granted 

under  a  general  denomination,  i.  263 
description  of  parcels  should  be  certain,  Ac.  iii.  31 
under  what  names  parcels  may  pass,  iii.  33 
identity  of  parcels  to  be  proved,  iii.  33 
means  of  establishing  identity,  ibid, 
parcel  of  copyhold  tenement  or  not,  or  parcel  or  not  parcel 

of  a  farm,  drc.  triable  by  jury,  iii.  34 
description  of  parcels  by  shares,  iii.  35 
by  name  of  moiety,  ibid, 
parcels  omitted  in  particular  descriptions  may  pass  under 

general  words,  iii.  36 
when  parcels  are  inserted  by  mistake,  equity  may  correct  the 

error,  iii.  36 
of  conveyancer's  duty  in  regard  to  parcels.     Vide  Convey* 

ancer. 
an  habendum  cannot  introduce  new  parcels,  iii.  40,  41. 

See  Habendum. 

PARTNERS. 

one  partner  cannot  execute  a  deed  for  his  co-partners  with- 
out authority,  iii.  63,  70 

one  partner  may  seal  a  deed  as  the  acts  of  himself  and  his 
partner,  if  that  partner  be  present  and  consenting,  iii.  70 

PARTITION.    Vide  Coparceners,  and  Rent. 

the  implied  warranty  on  partition  ceases  on  alienation, 

i.  303-  "•  75 
mere  partition  does  not  revoke  a  will,  ii.  73 

a  variation  of  uses  will  cause  revocation.     See  Revocation* 

PEDIGREE.      See  Descent.     Abstract.     Certificate. 
Heir. 

the  utility  of  a  pedigree,  i.  197 

pedigree  should  accompany  the  abstract  when  there  is  a 

descent  from  a  remote  ancestor,  i.  43 
cautions  requisite  on  pedigree,  ii.  454, 455 

PERPETUITIES, 

springing,  uses,  executory  devises,  &c.  &c.,  must  be  so 
limited  as  to  take  effect  within  the  limits  of  the  rule 
against  perpetuities,  or  will  be  void,  i.  131.  ii.  157 
limitations  subordinate  to  estates-tail   an  exception,  i.  131. 
ii.  157 

a  remainder,  as  such,  can  never  be  too  remote,  ii.  1 14,  149 

except  remainders  limited  to  children  of  an  unborn  parent 
taking  an  estate  for  life,  ii.  ii4>  ii5»  149»  165  - 

a  gift  to  A,  for  life,  with  remainder  to  the  first  son  of  B. 
who  shall  attain  the  age  of  twenty-five,  is  good,  while  an 

MM3 
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otecutory  derne,  Ac  to  the  fint  ton  attakung  twenty- 
five,  would  be  too  remote,  ii.  148 

■o  a  gifb  by  executory  devise  to  a  daat  of  penonB,  at  chil- 
dren attaining  twenty-five,  is  void,  iL  149 

every  ffifl  by  executory  devite  mutt  vett  or  fail  of  efiect, 
withm  the  period  of  a  life  or  lives  in  being,  and  twenty- 
one  years,  and  the  periods  of  gettatioD,  1.132.  ii,  14^ 

the  law  allows  of  a  periods  of  gestadoo,  ii.  160,  177 

powers  of  sale  and  exdumge  under  marriage  settlements 
should,  unlets  given  subordinate  to  ettates-bdly  be  limited 
within  the  rule,  &c.,  11.  158,  159 

anthorily  to  sell  not  i^thin  this  rale.   See  Amtkoniy. 

an  interest  by  executory  devite  to  nnnmsooe  on  the  in- 
definite failure  of  issue,  is  void,  ii.  160 

exceptions,  ii.  161 

Umitaftion  will  be  good  if  firom  the  nature  of  the  intereat  it 
cannot  be  too  remote,  as  in  leases  for  lives,  &c.  ii.  16s 

instances  of  void  limitations,  ii.  163, 164 

courts,  by  cy  pros,  sometimes  construe  the  gift  to  the  chil- 
dren as  part  of  the  gift  to  the  parent,  iL  106, 167 

limitation  to  person  unborn  is  good,  ii.  166 

a  person  nnbom  capable  of  life-estato.  Ibid. 

cy  pres  doctrine  not  admitted  in  limitations  by  deed  of  the 
legal  estate,  nor  in  gifts  of  the  fee,  nor  bequests  of  leate- 
hMd  or  petsonal  estates,  ii.  167 

successive  limitations  for  life  are  good  to  the  extent  of  issue 
of  persons  unborn,  or  if  confined  to  take  effect  withm 
lives  in  being,  and  twen^-one  years,  drc  ii.  1671  168, 
170 
^  examples,  ii.  167,  168,  169,  170 

limitations  over,  after  a  limitation  void  for  being  remote, 
are  void,  unless  expressly  given  to  take  effect  within 
the  limits  of  Ae  rule,  ii.  170 

limitations  having  a  double  aspect  or  contingency  may  be 
good  in  one  event,  thoiigh  void  in  another  event,  ii.  155, 
171,  17a 

limitations  void  in  their  creation  cannot  beccmie  good  by 
event,  ii.  173 

PORTIONS. 

of  conditions  annexed  to  portions,  i.  148. 

of  nuide  and  time  of  payment  of  portions,  ibid. 

portiont  may  be  subsisting  enoumbranoes  after  a  consider- 
able lengm  of  time,  iii.  363 

considerations  when  portions  have  been  released  by  incom- 
petent parties,  ibia. 

presumption  that  portions  have  been  paid,  iii.  363,  364 

POSSIBILITY. 

possibilities  divided  into  those 

1,  Coupled  with  an  interesti  •• 

.3,  without  interest/  "*   ^ 
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POSSIBILITY. 

of  the  former  descriptioEi  are  contingeot  interests  to  per- 
sons ascertained 
and  these  may  be  released  ' 

bound  b^lto^  f  "•  ^'  57'  »04'  «"7 
devised  j 
and  bound  by  deed,  except  in  cases  of  entails,  wndjemes 

eovertf  ii.  sot,  203 
the  second  kind  of  possibility  is  not  devisable  or  releasable 

but  may  be  boimd  by  estoppel,  ii.  95,  98,  205,  207 
of  possibility  of  reverter,  iii.  253,  254 
it  IS  not  devisable  Cqtuere),  ii.  204 
double  posibility  explained,  i.  128 
a  possibility  void  for  uncertainty,  i.  129 
a  gift  even  on  a  treble  possibility  may  be  good^  ibid, 
pombilities  not  grantable  or  assignable  at  law,  ii.  95, 96,  20s 
an  interesse  termini  is  an  exception,  Ii.  202 
may  be  bound  in  equity,  ii.  95,  202 
mode  of  completing  the  legal  title  under  possibility,  ii.  202 

POSSESSION. 

possession  adverse,  267.    See  Fine.    Nondainu    Limita" 
tions,  Statute  of, 

POWER. 

powers  which  have  been  exercised  should  be  abstracted,  i. 

7>  B,  74»  '  19 
frequently  verbatim,  i.  150 
sometimes  briefly,  i.  15^1 

powers  determined,  andnot exercised,  may  be  omitted,  i.  9 
of  leases  under  power,  i.  13 
appointments  should  be  abstracted,  i.  74 
difficulties  attending  titles  depending  on  sales  under  powers 

in  Land-Tax  Act,  i.  89 
when  the  validity  of  an  appointment  has  been  questioned, 

the  ulterior  usc^  should  be  fully  stated,  i.  119 
mean  shy  which^power  may  be  destroyed,  i.  151 
by  whom,  i.  151. 
indemnity  to  purchasers  should  be  abstracted  when  title  is 

derived  under  power,  i.  151 
so  should  powers  to  change  trustees,  L  152. 
powers  to  exchange,  &c.  i.  163 
'  to  mortgage  are  given  by  inclosure  Acts,  i.  165 
object,  i.  165 

effisct  of  this  power  to  give  priority  to  terms,  i.  165,  166 
effect  of  leases  under  powers  in  settlements,  i.  166 
w^ere  powers  require  other  lands  of  equal  value  to  be  settled, 

it  should  be  shown  that  this  term  has  been  complied 

with,  i.  301. 
estate  created  under  a  power  to  tenant  in  tail  when  given 

by  tenant  in  fee,  will  not  cease  on  the  determination  of 

M  M  4 
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the  estate-taii,  but  the  remainder  will  be  subject  to  tfak 
estate  after  the  determination  of  the  estate-tail,  i.  310, 

374 
right  of  taking  under  a  power  may  be  re-leased        1  -  ^^ 

be  bound  by  fine  J      ^^ 

of  powers  of  sale  and  exchange  militating  against  the  mle 
of  perpetuities,  ii.  158.     See  Perpehtiti^, 

appointee  under  a  power  takes  the  use,  i.  310,  ii.  948, 
260,  261 

no  iilterior  uses  will  be  executed  by  the  statute,  unless  they 
be  shifting,  4ir  uses  by  way  of  substitution,  ii.  249 

fraud  in  exerdse  of  power  will  vitiate  the  i^pointmenly 
ii*  ^55*    Vide  Autharify, 

of  authorities  operating  by  the  rules  of  the  common  law, 

ii.  247,  24c),  254,  255 

they  admit  of  uses,  ii.  249,  255 

powers  may  be  exercised  at  different  times,  ii.  255 

powers  coupled  with  an  interest  may  be  re-leased,  &c. 

ii.  2G2 
requisites  to  tlie  exercise  of  powers  are  to  be  observed,  ii.  262 
a  condition  may  be  annexed  to  a  power  of  revocation, 

ii.  262,  274,  277 
person  having  a  general  power  may  appoint  as  if  owner  of 

the  estate,  ii.  273 
lands  subject  to  general  powers  may  be  limited  to  such 

uses  as  another  shall  appoint,  ii.  274 
powers  may  be  exercisca  in  favour  of  a  person  unborn, 

ii.  275 
doctrine  of  cy  pres  as  to  appointments.    See  Cypres. 
under  a  power  to  lease  for  lives,  the  lives  in  the  tease  must 

be  in  esse,  ii.  275 
a  power  to  revoke  does  not  authorize  a  new  appointment, 

ii.  276,  277 
a  title  may  be  good  under  the  ownership,  though  defective 

under  tlie  power,  ii.  269,  iii.  78 
appointment  under  powers  to  be  exercised  in  favour  of 

particular  objects,  must  be  confined  to  such  objects, 

li.  269 
power  to  charge  for  benefit  of  children  will  not  authorize 

an  appointment  to  grandchildren  under  doctrine  of  cy 

pres,  ii.  269,  270 
except  as  successors  or  descendants,  ii.  270 
power  to  appoint  the  legal  estate  will  not  authorize  an 

appointment  of  the  trust,  except  in  equity,  iL  270 

to  appoint  land  will  not,  except  m  equity,  authorize 
the  appointment  of  a  charge  on  the  land,  ibid, 
of  powers  warranting  exclusive  appointments,  ii.  270,  271 
appointment  may  be  void,  ibid, 
when  void  in  part  only  ii.  271 
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POWER. 

powers  Qwy  give  a  right  of  selection^  ibid. 

what  words  authorize  a  selection,  ii.  271,  272 
power  to  appoint  for  a  particular  time  may,  in  equity,  be 
void  only  for  excess,  ii.  272 

a  power  to  appoint  the  fee  will  not  authorize  an  appoint- 
ment in  tail,  ibid. 

appointments  must  be  made  so  as  not  to  contravene  the 

rule  against  perpetuities,  ii.  274,  275 
particulars  to  be  regarded  in  appointments,  ii.  277,  278 
mfant  may  exercise  a  power,  11  infancy  be  dispensed  with, 

i.  326 
of  powers  void,  as  militating  against  the  rule  of  perpetuities* 

See  Perpetuities, 
of  powers  naving  only  a  partial  operation  on  estate,  iii.  79 
a  convejrance  under  the  seisin  defeats  the  power,  pro  tantoy 

et  vice  versa,  iii.  80,  286 
In  whose  favour  equity  will  supply  defects  in  appointment, 

ii.  262,  iii.  80 
when  power  is  an  encumbrance,  iii.  287 
estate    arises  by  exercise  of  a  power,   subject  to  prior 

estates,  iii.  287 

PRJECIPE. 

recovery  frequently  ineffectual  for  want  of  a  good  tenant 
to  the  praecipe.    See  Recovery,    Abeyance. 

PRESUMPTION 

of  law  rebutted,  i.  137 

of  equity  rebutted,  ibid. 

presumption  of  seisin  in  wife,  arising  from  fine  by  husband 

and  wife,  i.  265 
livery  may  be  presumed  afler  the  lapse  of  thirty  or  forty 

years,  1.  292 
possession  affords  presumption  of  seisin  in  fee, 
presumption  of  conveyances, 

releases, 

PRIORITY. 

exception  to  the  rule,  qtd  prior  est  tempore  potior  est  jure^ 

i.  166 
rules  relating  to  priority  at  law,  iii.  274 
by  what  means  priority  may  be  changed  in  equity,  ill.  275, 

277 

PROBATE.     See  Executor.   LeasbhOlds.    Will. 

probate  should  be  shown  at  the  foot  of  abstract  of  will, 

i.  185     . 
probate  obtained  by  first  executor,  ibid. 
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PROBATE. 

probate  conaidertd  in  practice  as  evidence  of  dead),  Ac 
i.  187 

probate  of  will  not  essential  under  authority  to  executors 
to  seU,  ibid. 

may  be  after  the  death  of  executors,  iii.  147, 148 

ai^d  after  assignment,  iii.  146, 148 

purdiasers  of  leasdic^ds  may  require  probate,  iii.  147 

probate  conclusive  evidence  of  will  <^  personalty,  iii.  148 

a  title  cannot  be  derived  from  executor  to  his  executor 
without  probate  by  the  first  executor,  ibid. 

surviving  executor  may  prove,  though  he  renounced, 

till  he  has  renounced,  letters  of  administration  cannot  be 

granted, 
if  all  die  executors,  or  the  survivix^  exec«itors,  renounoe, 

administration  may  be  granted, 

PROCLAMATIONS.    Fu^  Finb.    Novclaim. 

they  are  necessary,  that  a  fine  may  bar  by  nondaiml  i.  159, 

or  bar  heirs  in  tail/  401. 

PROVISO. 

Proviso  construed  as  a  <:ondition,  i.  148 

mode  of  stating  proviso  for  redemption,  i.  14^ 
proviso  o£  cesser  when  material,  should  be  fully  stated,  ibid. 

PURCHASER. 

what  deduction  of  title  he  may  require,  i.  so 

nay  insist  on  abstract  from  deeds,  t.  34 

when  heir  takes  by  purchase.    Vide  Heir* 

of  j[mrchaser's  liability  to  see  to  the  application  of  his  monej^ 

1*  359  15I9  ii*  201  f  iii*  s6i,  267 
when  required  to  ascertain  the  necessity  of  sale,  Sic,  1 135 
where  issue  are  considered  as  purchasers  in  equity,  i.  13^ 
protection  to  purchasers  without  notice,  &c.  i.  147 
where  a  purchaser  may  require  a  fine,  i.  356 
purchaser  cannot  object  to  a  title  depending  on  a  fine  fron 

a  tenant  in  tail,  with  reversion  m  fee,  without  showing 

encumbrances  afiecting  the  fee,  ibid, 
when  trustee's  receipts  will  be  good  discharges,  ii.  s^i 
when  debts  are  not  specified,  ii.  221,  222.  iii.  359 
when  debts  as  well  as  legacies  tare  charged,  and  the  debts 

are  not  specified,  ibid, 
when  to  be  paid  to  trustees,  and  to  be  invested  in  their 

names,  ii.  322,  iii.  360 
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PURCHASER. 

in  what  hiHAa  the  lemming  on  application  of  purchase- 
money  is  to  be  found,  ii.  923 

who  IB  to  be  considered  the  fivst  purchaser,  iL  435^  496 

if  tenant  in  tail  by  purchase  sufiers  a  recoTery«  he  becomes 
first  purchaser  of  the  fee-simple,  ii.  425.   Vide  Recovery, 

being  tenant  in  tail  by  descent,  the  donee  is  considered 
the  first  purchaser,  ibid. 

erery  person  daindng  as  heir  by  descent  nnnt  be  heir  of 
the  olood  of  the  mt  purchaser,  and  of  the  whole  blood 
of  the  person  last  seised.    SeeDefcenl. 

no  owner  can  make  his  heir  a  purchaser,  eo  nomine^ 
ii.432 

where  purdiaser  may  be  defeated  by  a  prior  act  of  bank- 
ruptcy, ii.  168.    Vide  Bankrupt. 

conveyancer's  duty  towards  purcnaser,  i.  261 

RECEIPT. 

clause  that  trustees  receipts  should  be  sufiieient  discharges 

should  be  abstracted  when  material  to  the  tide,  L  135 
advantage  of  this  dause,  i.  135, 301 
in  titles  under  powers  for  sale,  &c.  die  mode  of  payment 

should  be  stated,  i.  151 
the  existence  of  the  receipt  should  be  stated  at  die  end  of 

the  abstract  of  each  deed,  i.  135,  295 
receipt  in  body  of  deed  is  not  deeiKd  suScient,  unless  it 

be  by  recital  as  an  act  which  has  taken  plaoe,  i.  299 
the  receipt  is,  at  law,  conclusive  between  the  parties,  iii.  15 
not  so  in  equity,  ibid, 
under  what  circumstances  evidence  of  fact  of  payvient  should 

be  required,  liL  16 
receipt  of  trustees  not  good  against  encumbrances  existing 

pnor  to  the  deed,  &c.  containing  dieir  authoritv,  iii.  17 
in  modem  deeds  the  want  of  an  indorsed  receipt  is  implied 

fiotibe  that  the  price  has  not  been  paid,  i.  155, 299.  iii.  15 

RECITAL. 

of  recitals  in  recovery^ deed,  i.  7. 

value  of  recitals  as  evidence,  i.  10, 57.  iii.  8 

when  the  only  evidence,  there  should  be  close  adherence  to 
language  of  ancient  recitals,  i.'  1 1 

what  recitals  should  be  abstn^ted,  i.  56 

what  recitals  should  be  fttUy,  and  ^hat  recitals  should  be 
briefly,  abstracted,  i.  58^  59 

the  duty  of  solicitor  for  purchasers  when  recitals  are  incor- 
rect, i.  58 

convenience  of  reference  to  the  page,  &c.  i.  59 

mistake  of  date  in  recital  should  be  noticed,  i.  60 

mode  of  noticing  mistake,  ibid. 

effect  of  mistake  in  recitals,  ibid. 

mode  of  avoiding  consequences  of  mistake  in  recital  of 
dates,  i.  60,  62 
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RECITAL. 

piif^o  in  recital  is  imxiiateriftl  when  oertaint j  is  aiuined 

by  an  independent  mnt  of  parceb,  i.  63 
when  recital  is,  and  wnen  not,  to  be  relied  on  as  evidence, 
.   i-  60,  300 
recitals  in  acts  of  parliament  afford  a  clue  to  limitatioos  to 

be  abstractedy  i.  184 
a  recital  of  {articles  of  agreement  is  not  sufficient  to  found 

a  decree  for  a  strict  settlement,  i.  139.     Sed,  aiu 
recitals  explanatory  of  facts  should  be  abstractea,  i.  194 
the  weight  to  be  attached  to  recitals,  i.  195 
objection  to  recitals,  aa  not  showing  mode  of  attestation,  Ac. 

1.  287 
when  recital  of  najrment  of  money  may  be  relied  on^  i.  399 
in  ancient  deeos  recitals  are  of  themselres  satis&ctoir, 

w.  8 
recitals  are  evidence  only  against  the  parties  to  die  deeds 

containing  the  recitals,  and  their  heirs,  &c.  ibid, 
recitals  sometimes  notice  of  charges,  i.  64.  iii.  8 
cautions  requisite  in  title  deduced  by  recital,  iii.  8,  9 
mode  of  analysing  abstract  when  evidence  of  title  depends 

on  recitals,  ill.  9 
of  prior  recital  corrected  by  subsequent  recitals,  iiL  1 1 
regard  paid  by  equity  to  recitals  of  contract  when  deed 

varies  from  the  recital,  iii.  1  a 
effect  of  recital  of  articles  previous  to  marriage,  ibid.   Vide 

Mafriage* 
when  lease  is  lost,  iii.  29 
of  lease  for  a  year  of  Irish  property  is  by  act  of  parliament 

conclusive  evidence  of  the  lease,  i.  80,  ilL  29, 
recital  of  a  lease  is  evidence  between  the  parties,  i.  80. 

iii.  38, 29 
of  its  efifect  a^nst  issue  in  tail,  and  those  in  remainder  and 

reversion,  i.  44,  80.   iii.  29,  30 
recitals  in  modern  ti-ansactions  not  to  be  relied  on,  except  by 

way  of  evidence  or  estoppel,  iii.  239 
when  recital  binds  by  estoppel,  ii.  206,  209, 408 
mode  of  abstracting  deeds  as  contained  in  recitals  of  subse- 
quent deeds,  i.  57 

KECOGNIZANCES, 

their  form,  nature  and  effect,  iii.  343,  344 

mode  of  entering  into  them,  iii.  343 

what  may  be  taken  in  execution  under  recognizances, 

iii.  347 

KECOVERY. 

a  recovery  duly  suftred  by  tenant  in  tail  acquires  the  ft^ 
simple,  i.  7,  358,  394,  ii.  134,  425,  434.  iii.  228 
.    if  the  donor  had  the  fee  simple,  i.  393 
creation  of  entail  should  be  shown^  i.  8 
exception,  ibid. 
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RECOVERY. 

cautions  requisite  in  titles  depending  on  a  recovery  of  a 
person  claiming  to  be  donee  as  first  son  i.  46. 

as  heir  in  tail,  ibid. 

recovery  good  notwithstanding  loss  of  lease  for  a  year,  after 
twenty  years  possession  under  a  recovery,  i.  81.  iii.  30 

what  should  be  stated  in  abstracting.a  recovery,  i.  158 

peculiar  object  of  a  recovery  is  to  bar  remainders,  rever^ 
sionsy  conditions,  &c,  after  estates-tail,  i.  159,  397,  399 

necessity  of  voucher  of  conunon  vouchee,  i.  159,  366.    iii. 

recovery  to  be  valid  must  be  suffered  by  or  against  the 

tenant  of  the  immediate  ft'eehold,  i.  160 
of  recovery  of  copyholds,  i.  S04 

by  tenant  in  tail  by  entireties.     Vide  Estate  hy  Entireties^ 
by  a  joint-tenant  m  tail.    See  Joint-tenants, 
where  a  purchaser  may  require  recovery,  i.  256 
reason  of  vouchers  over  in  recoveries,  i.  366 
recovery  duly  suffered  is  a  mode  of  conveyance  rather  than 

a  discontinuance,  i.  381 
i»  a  discontinuance  when  it  does  not  bar  the  issue,  ibid, 
recovery  by  tenant  in  tail  will  not  acquire  the  absolute  fee 

simple,  when  the  entail  is  derived  out  of  a  determinable 

fee,  i.  393- 
or  a  fee  subject  to  conditions 

or  an  estate-tail  not  duly  barred  by  issue  before  he  is 
heir  in  tail 
effect  of  recovery  in  these  cases,  i.  393 
recovery  may  cceteris  paribus^  be  suffered  by  tenant  in  tail  in 

possession,  reversion,  or  remainder,  i.  394 
if  suffered  by  tenant  in  tail,  in  remainder^  or  reversion,  wfll 

acquire  the  fee  after  the  deterpoination  of  the  mesne 

estates,  ibid, 
the  fee  acquired  by  a  remainder-man  in  tail  may  be  barred 

by  recovery  of  prior  tenant  in  tail,  i.  394.  ii.  51 
recovery  by  person  having  right  of  an  estate,  which  was 

once  vested,  or  by  heir  aft;er  tail  barred  by  fine,  or  bound 

by  warranty,  will  have  the  effect  of  completing  the  title 

and  barring  the  remainders  and  reversions  over,  u  395, 

404,450.    iii.  281 
persons  having  contingent  interests,  heir  apparent,  or  pre- 
sumptive, bargainee,  or  assignee  of  tenant  in  tail,  cannot 

suffer  a  recovery  with  effect,  i.  395.  ii.  310 
effect  of  recovery  oy  grantee  of  the  crown  for  service  per- 

formed,  i.  396,  450.  iii.  138,  280 
recovery  confirms  leases  derived  under  the  entail,  i.  397 
bars  all  charges  on  the  remainderi  reversion,  &c.  ibid, 
power,  1st,  when  charged  on  an  estate-tail  cannot,  2d, 

when  collateral  to  it  may  be,  barred  by  recovery,  i.  398, 

object  of  power  may  release  the  right  of  taking  under  the 
power,  1.400 


:^  1 
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RECOVERY. 

recorery  will   bar  executory  devise  ndien  subordiiiate  to 

estate-taily  i.  400,  401,  iii.  139 
requisites  to  a  good  recorery 

I.  there  must  be  a  good  tenant  to  the  precipe^fre- 
quent  want  of  good  tenant,)  ii.  36, 198.  iii.  379,  286 
3.  tenant  in  tail  must  Touch  common  vouchee 
3.  in  some  cases  tenant  in  tail  must  be  vouched,  i.  189, 
40«,  435.  u.  37.  iii.  130,  135,  136,  140,  144. 
in  what  books  learning  on  recoveries  is  to  be  found,  40s 
recovery,  without  a  good  tenant,  binds  tenant  in  tail,  and 

amounts  to  a  conveyance,  L  431   ^ 
erroneous  recovery  must  be  avoided  by  writ  of  error,  i.  481 
a  recovery  by  tenant  in  fee  binds  hmi  and  his  heirs  by 
estoppd,  or  rather  conveyance,  without  a  tenant  to  the 
precipe,  i.  412 
revokes  a  prior  will,  ibid, 
it  seems  unnecessary  that  tenant  to  the  precipe  in  a  former 

recovery  should  join  in  a  subsequent  recovery,  436 
exceptions 

a  recovery  by  tenant  in  tail  in  equity  is  good  without  con- 
currence of  person  having  legal  estate,  i.  433,  iii.  37 
when  husband  and  wife  are  joint-tenants,  or  tenants  in  com- 
mon in  tail,  a  recovery  by  one  of  them  will  bar  the  entafl 
in  his  or  her  moiety,  and  convey  that  moiety,  ii.  46 
contra,  when  tenants  by  entireties,  ibid, 
of  first  purchaser  of  the  fee  acquired  by  recovery,  ii.  435, 

434 
4  recovery  of  cppyholds,  even  with  a  re-surrender  in  fee, 

does  not  change  the  descent/  ii.  434,  435,  436,  439, 

Sed.  ftf. 
when  recoverv  is  to  be  suffered,  iii.  136 
form  of  completing,  ibid, 
object  of,  ibid. 

does  not  bar  charges  on  tenant  in  tail,  iii.  137 
recovery  acquires  an  estate  co-extensive  only  with  the 

estate  of  the  donor,  ibid, 
recovery  of  rent,  and  distinction  when  there  is  a  remainder 

in  fee  expectant  on  an  entail,  and  when  not,  ibid, 
tenants  under  leases  for  lives  not  required  to  join  ki  reco- 
veries, i.  444  ' 
when  conveyance  is  made  to  two  persons,  and  the  writ  is 

brought  against  one  only,  the  recovery  is  valid  only  for 

a  moiety,  ui.  143 
exception,  ibid, 
recoveries  by  equitable  owners  will  not  bar  legal  estates, 

ill.  143 
after  tenant  in  tail  has  conveyed  a  determinable  fee^  the 

estate  may  be  enlarged  into  a  fee  simple  by  a  subsequent 

recovery,  i.  371 
effect  of  recoverjr  by  issue  in  tail  before  heiry  as  distinguished 

from  a  fine}  iii.  140 
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REDEMPTION. 

how  proviso  of  redemption  is  to  be  stated^  i.  149 
equity  of  redemption  on  a  mortgage  by  husband  aione  of 
his  wife's  chattels  real  belong  to  &e  representatives  of  the 
husband,  i.  345 
equity  of  redemption  is  devisable,!  ...     « 

is  alienable  by  deed,/     '    ^ 
equity  of  redemption  of  real  estate  is  descendable  to  heirs, 
and  may  be  entailed,  ii.  427,  437.  iii.  289 

of  chattel  interest,  devolves  to  the  personal 
representatives,  iii.  289 
there  may  be  curtesy,  but  not  dower  of  an  equity  of  re- 
demption on  a  mortgage  in  fee,  ibid, 
equity  of  redemption  on  a  mortgage  in  fee  is  bound  by 
judgments,  iii.  390 

may  be  taken  in  execution  at  the 
suit  of  the  crown ;  contra  on  the  suit  of  the  subject^  iii. 

347»  353 
an  equi^  of  redemption  of  a  term  of  years  is  not  bound  by 

execution,  iii.  390. 

REDDENDUM 

Reddendum  should  in  general  be  stated  briefly  in  abstract, 

i.  100.  iii.  54. 
exceptions  requiring  full  statement,  i.  101. 

REGISTER.     Vide  Exicutiok  of  Dbsdb. 

of  abstracts  of  deeds  m  register  counties,  i.  157.  iii.  38. 

mode  of  finding  deeds,  i.  157.  iii.  98 

acts  of  registration  of  bills  of  sale  of  ships  do  not  extend 
to  assignments  under  commissioners  of  bankrupt,  i.  178 

counties  subject  to  registration  acts,  iii.  97 

wiQs  must  be  registered,  ibid. 

object  of  statutes  for  registration,  iii.  ^8 

registration  is  not  actual  or  constructive  notice,  ibid. 
*  notice  does  in  eauity  exclude  priority,  ibid. 

di^rence  and  dustinction  between  registration  and  enrol- 
ment, iii.  98,  99 

mode  of  registering  deeds,  iii.  go 

register  should  be   searched  for  encumbrances,  i.  193, 

iii- 99 
judgments  not  registered  do  not  legally  afiect  the  title  in 

register  counties,  iii.  100 

are  liens  in  equity  if  there  be  notice,  ibid. 

RE-LEASE. 

of  re-leases  by  way  of  enlargement  of  estate^  iii.  ii]^,  139 

there  must  be  an  estate  capimle  of  beins  enlarged,  iii.  117 

how  releases  of  right  are  made,  iii.  iio 

requisites  to,  ibid. 

release  of  a  right  for  a  moment  Is  a  release  for  ever,  ibid. 
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RE-LEASE. 

an  interesse  termini  if  not  BuScient  to  support  a  rdeatt  in 
enlargement  for  an  estate,  though  it  maj  be  released, 
iii.  129,  13a 

of  release  between  joint-tenants.    Vide  Joint-tenants, 

coparceners.    Vide  Coparceners. 

release  of  right  of  copyholds.    Vide  Copyholds, 

on  deeds  operating  as  releases  of  right,  i.  312.   See  Deeds. 

if  one  of  two  point-tenants  release  to  his  companion,  the 
releasee  shall  hold  charged  with  the  encumbrance  of  the 
releasor,  ii.  61,  ($5,  6Q. 

REMAINDER. 

examples  of  remainders  which  are  vested,  though  limited  bj 
words  sounding  in  conttngenor,  i*  108,  109,  110 

a  more  remote  remainder  maj  be  vested,  thou^  a  more 
immediate  remainder  by  way  of  particular  estate  be  con- 
tingent, i.  1 1 1 

means  by  which  contingent  remainders  may  be  defeated, 
i.  Ill,  112 

springing  or  shifting  use,  or  executory  devise,  though  not 
defeasible  as  such,  may  become  a  contingent  remainder, 
and  as  such  be  liable  to  destruction,  i.  112 

a  rei^ainder  must  be  granted  at  the  same  time  with  a  prior 
particular  estate,  and  be  limited  to  take  effect  after  the 
regular  determination  of  the  same,  ii.  86, 105, 114 

a  remainder  is  a  residue  of  an  estate  in  land  depending  on  a 
particular  estate,  ii.  86, 105,  106 

requires  the  like  mode  of  alienation  as  a  reversion,  ii.  86 

an  estate  may  be  a  remainder  as  to  one  person,  and  a  rever- 
sion as  to  another  person,  ibid. 

a  remainder-man  has  not  any  right  to  the  fruits  of  seignorr, 
ibid. 

grant  of  a  remainder  commensurate  only  with  the  time  of 
an  estate  previously  granted  is  void,  ii.  87 

contra  of  a  grant  bjr  a  person  having  reversion,  because  the 
seignory  passes,  ibid. 

remainder  may  pass  by  the  name  of  reversion,  or  e  converse^ 
ii.88 

a  remainder  wiU  pass  by  the  grant  of  the  land  itself,  ibid. 

mode  of  description  in  granting  a  remainder,  ibid. 

where  a  remainder  and  particular  estate  depend  on  the 
same  title,  to  defeat  the  particular  estate  is  to  defeat  the 
remainder,  ii.  89 
exceptions, 

when  a  person  has  several  estates,  he  may  grant  one  and 
retain  the  other,  ii.  89 

a  remainder  may,  in  wills  and  conveyances  to  uses,  have 
effect,  though  the  particular  estate  never  vested,  ibid. 

of  lands  in  possession^  may  be  created  without  deed,  ibid. 
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REMAINDER, 

cannot,  when  created,  and  while  a  remainder,  be  transferred 
without  deed,  ii.  89 

there  must  at  law  be  a  prior  estate  to  support  a  reipainder, 

ii«  90 
of  remainders  as  distinguished  from  executory  devises  and 

springmg  uses,  i.  114,  115 

remainder  used  inaccurately,  when  language  is  material 
and  ought  to  be  stated,  i.  121 

different  requisites  to  remainders  in  conveyances  at  common 
law,  i.  114,  124,  126,  130.  ii.  90 

no  estate  can  be  limited  after  a  fee,  ibid. 

a  remainder  in  fee  may  be  limited  by  way  of  substitution 
for  another  contingent  fee,  even  at  common  law,  i«  126 

remainders  void  in  their  inception,  i.  127,  128 

cannot  be  devested  by  particular  tenant  of  equitable  estates, 

i.  129 
remainder  never  construed  as  contingent,  if  it  can  take 

effect  as  a  vested  remainder,  consistently  with  intention,. 

when  remainder  in  fee  is  contingent,  all  substituted  remain- 
ders are,'  without  express  words,  likewise  contingent^ 
i.  Ill 

ft  remainder,  as  such,  cannot,  by  any  words  of  contingency, 
be  too  remote ;  but  it  may  be  too  remote  by  reason  of 
the  persons  to  whom  it  is  limited,  ii.  114,  148.  See 
Perpetuities. 

there  cannot  be  a  proper  remainder  of  personal  chattels, 
ii.  144 

when  the  particular  estate  is  for  years,  the  remainder,  ex- 
cept in  cases  of  estates  for  years,  to  be  enlarged  on  con- 
dition, must  be  limited  to  commence  immecuately,  and 
livery  of  seisin  must  be  made  to  the  termor,  ii.  90,  91, 
105 

contingent  remainders  must  have  all  the  general  qualities  of 
a  remainder 
must  vest  during  the  particular  estate,  or  eo  instante, 

in  which  it  determines,  iii.  107,  ii.  110,  150 
an  intervening  day  between  the  remainder  and  the 
particular  estate  will  render  the  remainder  void, 
at  the  common  law,  ii.  1 1 1»  1 1 3 
in  devises  or  conveyances  to  uses,  the  limitation  over  will 
operate  as  a  springing-use,  or  executory  devise,  ii.  11I9 
112 

examples  of  remainders  distinguished  from  future  uses 
i.  107 

of  contingencies  expressed  and  implied 

from  what  circumstances  implied  contmgencies  arise, 
ii.  113 

VOL.111.  Nk 


538  INDEX    OF   CONTKNTS. 

BEMAINDER. 

events  on  which  a  contingent  remainder  cannot  ariaey  ii. 

113 
general  rules  applicable  to  contingent  remainders,  ii«  114, 

117, 150.  iii.  25a 
contingent  remainders  cannot  be  supported  bj  an  estate 

converted  into  a  right  of  action,  ii.  1 14 
may  be  by  a  right  of  entry, 
instances  in  which  the  gin  may  be  contingent  in  expression, 

though  not  contingent  in  substance,  ii.  115,  116 
contingent  remainders  for  years  do  not  require  the  sup« 

port  of  a  particular  estate  of  freehold,  ii.  116 
interests  to  take  effect  by  executory  devise,  or  springing 

use,  are  not  within  the  scope  of  these  rules,  L 126.  iL  1 17. 
it  is  sufficient  that  these  interests  can  vest  within  the  time 

prescribed  by  the  law  against  perpetuities,  L  106,  ii«  1 17, 

148 
remainders  contingent,  while  of  that  quahty,  and  of  the 

legal  estate,  may  be  destroyed,  ii.  112,  124,  147.  iii.  250, 

beinff  of  trust-estates,  cannot  be  destroyed,  ii.  147,  255 

contingent  remainders  may  fail  of  effect  by  destruction  or 
determination  of  the  particular  estate,  before  the  re- 
mainder can  vest,  ii.  147,  149 

being  of  copyholds,  cannot  be  destroyed  by  tortious  aliena- 
tion, 

a  eifl  by  way  of  remainder  may,  by  change  of  events  in  the 
life  of  the  testator,  become  an  executory  devise,  ii.  154, 
17a,  173 

REMAINDERS,  CROSS, 

are  necessarily  grounded  on  tenancies  in  common,  ii.  78 
under  these  remainders  each  person  has  an  estate  in  ev^ 

part  of  the  land,  with  the  right  of  possession  in  diflerent 

degrees,  ii.  7^ 
examples,  ibid, 
the  mode  of  considering  titles   under  cross-remaiiHiers, 

u.  ]o8 
cross-remainders  never  arise  on  deeds  without  express 

words,  except  m  cases  of  executory  trusts  and  marriage 

articles,  ii.  109,  110 
may  arise  by  implication  in  wills,  ibid, 
rules  applicable  to  cross-remainders  in  wills,  bid. 

REMITTER. 

remitter  is  an  operation  of  law,  ii,  329 

where  it  takes  place,  ii.  329,  330^  331, 415 

principle  and  examples  of  remitter,  ii.  330,  405 

effect  of  remitter  to  avoid  encumbrances,  ii.  331 

remitter  will  not  take  place  undei^  a  right  of  action,  unless 

theparty  obtain  the  immediate  freehold  by  way  of  estate 

ii.  331,  332>  415 
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REMITTER. 

remitter  iis  applicable  to  terms  for  years,  ii.  333 

a  remitter  to  the  particular  tenant,  is  a  remitter  to  those  in 

remainder  and  reversion^,  ii.  415 
after  discontinuance,  and  while  it  remains  in  force,  the  heirs 
in  tail  or  tlie  remainder-men  cannot  enter,  unless  thej  are 
remitted,  i.  367,  381 
nor  maintain  ejectment,  i«  367 
nor  make  any  disposition  by  deed  or  will,  ibid. 

RENEWAL. 

order  of  descent  may  be  changed  by  renewal,  iii.  4. 
difference  between  renewal  by  owner  and  by  trustee.  See 
Occupant      Trust, 

RENT. 

-    rent  granted  by  tenant  for  life  not  defeated 

by  his  tortious  alienation,  ii.  ig6, 197,  soo 
by  waste  after  the  grant,  ii.  197 

is  aToided  by  waste  before  the  grant,  ibid. 

is  not  aroided  by  surrender,  ii.  200 

or  merger,  ii.  201 

rent  of  house,  attached  to  an  office,  not  avoided  by  forfeit- 
ure of  the  office,  ii.  197,  198 

bishop  seised  of  rent-charge  in  fee,  and  the  tenant  of  the 
land  enfeoff  the  bishop  in  fee,  the  lord  enters  for  mort- 
main, he  shall  hold  discharged,  ii.  200 

when  receipt  of  rent  will  give  an  actual  seisin,  ii.  442 

rent  reserved  on  a  grant  m  fee,  is  a  fee-farm  rent,  iii.  54 

fee-farm  rent  descendible  as  a  new  purchase,  ibid. 

rent  reserved  for  owelty  of  partition,  is  descendible,  as  the 
lands  were  prior  to  partition,  ii.  70,  74,  431.  iii.  54. 

mode  of  reserving  rents-service,  iii.  54 

annual  rent  not  incident  to  a  reversion,  is  considered  as  a 
yearly  sum  in  gross,  ibid« 

is  good  in  equity,  iii.  55 

how  construed  to  give  it  effect,  ibid. 

a  rent  may  arise  by  limitation  of  use,  ibid. 

uses  may  DC  declared  of  rents,  ibid. 

disseisin  cannot  be  by  mere  perception  of  rents,  ibid. 

rents  created  de  novo^  may  be  limited  for  an  estate  of  free- 
hold to  commence  infiiuro^  iii.  48 
rent  passes  by  release,  by  lord  of  services,  i.  303 
after  releaseof  rent,  there  should  be  evidence  that  the  release 
was  by  proper  parties,  ibid. 

a  grant  of  rent  does  not  cease  by  determination  of  life- 
estate  by  forfeiture,  does  by  condition  in  law,  u  439 

does  by  express  condition,  ibid. 

when  two  tenants  in  common  grant  a  rent-charge,  there 
will  be  two  distinct  grants,  and  one  rent  will  issue  out 
of  each  moiety,  ii.  77 

N  N  2 
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RENT. 

mode  of  aroiding  this  consequence  of  law,  ii.  78 

a  rent  reserved  on  lease  by  coparceners,  will  be  annexed  19 

their  respective  shares,  ii.  74 
if  afterwards  they  grant  the  reversion  excepting  the  rent, 

they  shall  be  joint-tenants  of  the  rent,  ii.  74 
on  alienation  by  parceners  in  fee,  reserving  a  rent  to  them 

and  their  heirs,  they  shall  hold  the  rent  in  coparcenery, 

fsei  qu,J  ibid, 
issue  in  tail,  remainder*nien,  &'C  are  entitled  to  rents  under 

leases  granted  in  exercise  of  powers,  i.  370 
a  rent-charge  cannot  exist  as  a  freehold  interest,  under 

title  of  termor,  ii.  a 
a  rent-charge  cannot  be  freehold  as  to  s<nne  lands,  and  a 

chattel  interest  as  to  other  lands,  ii.  2 
rent-charge  may  be  freehold  as  issuing  out  of  freehold 

lands,  with  a  distress  on  lands  held  for  years,  ibid, 
where  rents  are,  and  where  not,  apportionable,  iii.  ^7 

RESULTING  USE.     SeeVsz. 

trust*    See  Trust. 

REVIEW. 

a  bill  of  review  must  be  brought  within  twenty  years 
See  Statute  of  Limitations* 

REVERTER.    See  Corporation. 

doctrine  of  possibility  of  reverter  examined,  ii.  104,  107. 

iii.  353,  454 
of  possibility  of  reverter  as  distinguished  from  a  revertioo, 

ij.  loj,  107.  iii.  254 

REVERSION. 

estates  in  reversion  or  remainder  will  pass  by  grant  without 
livery,  ii.  80 

grant  must  be  by  deed,  ii;  81,  84 

reversion  is  that  portion  of  the  estate  which  the  grantor  re- 
tains, or  which  results  to  him  afler  the  determination  of 
the  prior  estates,  ii.  83 

there  is  only  a  possibility  of  reverter,  when  the*  fee  is  in 
abeyance  by  the  common  law,  ii.  83,  84 

otherwise  in  wills  and  conveyances  to  uses,  ibid.r 

ultimate  limitation  to  the  settlor  s  right  heirs  is  his  old  re- 
version, ii.  83 

the  heir  of  another  person  may  be  a  purchaser,  eo  nominef 
tliough  he  be  the  heir'of  the  testator,  ibid. 

the  ultimate  interest  taken  under  conveyances  to  uses,  are 
in  the  nature  of  reversions,  ii.  84 

reversion  may  become  an  estate  in  possession,  ibid. 

estate  in  remainder  may  be  actually  surrendered  by  accept- 
ing an  estate  incompatible  with  the  one  surrendered, 
ii.  85 
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REVERSION- 

rererBion  is  ui ually  passed  by  lease  and  release  1  .. .  1 

bargain  and  sale  enrolled,/  ^  ^  ' 

the  estate  which  is  a  reversion  as  to  one  person^  may  be  a 
particular  estate  as  to  another  person,  ii.  84 

a  reversion  will  pass  by  will,  by  a  residuary  or  specific 
clause,  ii.  99 

REVOCATION. 

contract  for  sale  is  a  revocation  of  a  will  in  equity,  not  at 

law,  i.  67.  iii.  358, 260 
mere  partition  is  not  a  revocation  of  a  will,  ii.  72 
a  modification  of  uses  may  revoke  a  will  of  a  purchaser, 

or  a  will  before  partition,  i.  48.  ii.  172.  iii.  157,  260 
cases  of  revocation  of  wills,  as  to  renewals  of  leases  for  lives, 

copyhold  grants,  leases  for  years,  conversion  of  equitable 

into  legal  estate,  mortgage,  i.  39, 48, 184.  ii.  72 

RIGHT. 

where  remamder-men  are  reduced  to  right  of  action,  i.  146 

a  right  of  entry  may  exist  after  the  remedy  by  writ  of 
right  is  barred,  L  266 

means  by  which  right  of  entry  or  action  may  be  barred, 

i.317 
a  person  having  right  of  entry  may  bind  his  interest  by 

estoppel,  i.  356,  375,  355 

by  release,  &c*    ■ 
a  right  of  action  or  of  entry,  or  chose  in  action  cannot  be 

granted  or  transferred  to  a  stranger,  ii.  3 
a  right  of  entry  or  action,  &c.  is  not  devisable,  ii.  301,  303, 

430 
is  transmissible  to  representatives,  ii.  420 
of  limitations  to  writs  of  right  and  writ  of  entry  to  claim 

on  fines,  &c.     See  Limitatums, 
seisin  may  be  restored  by  remitter 

SEALING 

is  of  the  essence  of  every  deed,  iii.  61 
definition  of  sealing,  ibid. 

SEISIN  AND  DISSEISIN.      See  Abatement.   Disseisin. 
Intrusion.    Discontinuance. 

definition  of  seisin,  ii.  281,  282 

no  seisin  under  a  contingent  or  executory  interest,  &c. 
ibid. 

seisin  maybe  of  estates  in  possessioni 

reversion  >  ii.  282 
remainder] 

every  seisin  confers  an  estate  which  is  transferable,  ibid. 

n  N  3 
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SEISIN  AND  DISSEISIN. 

mode  when  in  poMesslon  )iL«8«,i83 

when  m  reversion  or  remainder  J  '     ** 

wlien  two  persoDt  are  in  the  poflaessiony  one  only  having  tbe 

right,  the  other  is  a  tretpauery  or  diiieiaor  at  dedioDy 

ii.  a86,  a87»  288,  995,  324 
the  seisin  or  possession  of  a  tenant  is  seisin  of  the  rerenioDer 

or  remainaer-num,  iL  387,  288,  289,  298^  336, 355,  ^h 

393>44i 
seisin  of  one  joint-tenant  is  the  seisin  to  both,  li.  991 

may  be  revested  by  actual  entry  without  ouster  of  dii- 

seisor,  ii.  292 
may  be  again  devested,  ibid, 
consequences  of  revesting  the  seisin,  ibid, 
of  seism  in  law,  as  distinguished^  from  seisin  in  hd,  u.  396 
actual  seisin,  how  obtained,  ii.  897 
consequences  and  remedies^  ibid, 
a  seisin  in  law  will  not  support  a  writ  of  right,  Ac.  ibid 
but  confers  a  complete  ownership  for  some  purposes,  ibid. 
a  woman  is  dowable  of  a  seisin  in  law,  ibid, 
seisin  may  be  revested  by  entry  of  termor,  before  hii  eDt7 

is  taken  away,  IL  394 
confession  of  lease,  entry,  and  ouster,  is  evidence  of  feiaoi 

ii«  417,  (ted.  ^) 
what  seisin  constitutes  an  ancestor,  ii.  440,  441 
means  by  which  a  seisin  of  a  revenioB  or  remainder  maj  be 

acquired,  ii.  442 
by  what  means  it  may  be  defeated,  ii.  242,  243 
no  actual  seisin  can  be  acquired  of  a  contingent  reouaoder, 

i-443 

SEVERALTY.     * 

estate  in  severalty.    See  EsUde* 

SETTLEMENT.      Vide  Articljm.    Equiot.    Mammlim^ 
Trusts 

SHELLEY'S  CASE. 

cases  involving  this  rule,  i.  109 

circumstances  which  bring  this  rule  into  operation,  ii>  41'' 

43«. 
exceptions  to  rule,  ii.  432,  433 

books  which  exhibit  learning  of  the  rule,  ii.  433 

SIGNATURE. 

signature  is  requisite  to  agreements  not  attended  witb  tt^ 
solemnities  of  a  deed,  iii.  61  . 

to  appointments  in  exercise  of  powers,  whenpreBcribedbjr 
the  power,  ibid.  . . 

signature  by  one  partner  in  the  presence  of  another,  w^ 
his  consent,  is  considered  as  the  signatttre  of  both,  lU^' 
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SIGNATURE. 

by  attoraey   ought  to  be  with,  or  in  the  name  of,  the 
principal,  iii.  69 

SOLICITOR. 

the  solicitor  for  vendor  prepares  abstract,  i.  200 

inconveniences  of  this  practice,  ibid. 

general  duty  of  solicitor  for  vendor,  i.  9 

solicitor's  duty  when  title  commences  with  an  appointment 

or  with  an  entail,  i.  6 
when  there  is  difficulty  to  select  the  deeds  to  be  abstracted, 

i.  32 
solicitor  not  to  conceal  defect  in  title,  i.  32,  33 
his  duty  in  arrangement  of  abstract,  i.  40 
in  forming  abstract,  i.  198 
in  stating  facts,  and  evidence  of  the  same,  i.  43 
pedigree  and  authenticity  of  the  same,  ibid, 
encumbrances,  i.  64,  6^ 
solicitor  for   vendor  should  see  that  inclosure  award  is 

authorized  by  the  provisions  of  the  act,  L  165 
that  it  is  duly  enrolled  within  the  time  prescribed,  ibid* 
should  attend  to  order  of  dates  of  abstract,  i.  198 
should  require  reasonable  evidence  of  facts,  i.  199.  ii.  229 
should  take  care  there  is  not  any  omission,  i.  199 
should  compare  the  abstract  with  the  deeds,  &c.  ibid, 
in  comparing  abstract  with  will  Should  see  that  it  is  duly  at- 
tested, i.  201 
should  take  care  that  a  deed  requiring  enrolment  has  been 

enrolled,  ibid. 
that  receipt  for    the  consideration-money  has  been  duly 

signed  ibid, 
that  the  deeds  are  on  proper  stamps,  &c.  ibid, 
should  pay  attention  to  general  words,  i.  95 
his  duty  respecting  judgments,  Ac,     See  Judgments, 

SON. 

on  limitation  to  a  first  son,  i.  46 

it  should  be  shown  the  son  was  legitimate,  ibid. 

the  cautions  to  be  observed  respecting  the  legitimacy  of 

.a  first  son,  ibid, 
death  of  first  son,  ibid, 
equity  will  not  interfere  to  make  sons.  Sec.  a  purchasers, 

unless  there  are  articles  previous  to  marriage,  i.  138 
exception,  ibid.    Yide  Marriage  Articles. 

SPECIFIC  PERFORMANCE.     Vide  Contract. 

STAMP. 

solicitor  should  take  care  that  the  deeds  are  on  proper 
stamps,  i.  201 

STATUTES. 

9  Hen.  III.  c.  8  A  18,  crown  debts,  iii.  293 
3  £dw.  I.  o.  19,  crown  debts,  ibid. 

N  N4 
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STATUTES. 

13  Edw.  I.  c  I9  fee  conditional  and  entails,  i.386 

13  Edw.  I.  0.1 8|  iii.  311 

18  Edw.  I.  Stat.  1,  c.  S,  auia  emfjiofetf  i.  ssB.  iii.  53 

s8  Edw.  1.  c.  i^f  crown  aebtSi  iii.  893 

SI  Edw.  III.  C.45.    ii.53,  53 

25  Edw.  III.  Stat.  $9  c  19,  crown-debts,  iii.  994 

97  Edw.  III.  c.  9,  statute-merchant,  iii.  340 

la  Hen.  IV.  c.7.    ii.  51,  53 

12  Edw.  IV.  c.  14,  recoTery,  i.433 

4  Hen.  VII.  c.  34,  eflfect  of  fine  by  one  of  two  tenants  by 
entireties,  i.  373, 404,  430.   ii.54.  iii.  133 

5  Hen.  VII.  c.  33,  ii.  50 

11  Hen.  VII.  c.  30,  as  to  entails  ex  praoUume  viriy  i.  137, 

448>  450 
J7  Hen.  VIL  c  30,  fine  of  tenant  in  tail  by  entireties,  ii.  45, 

48 
37  Hen.  VII.  c.  do,  fine  by  wife  tenant  in  tail  exprtMiione 

vtrty  u.  48 

31  Hen.  VIII.  c.  4,  trustees  under  wills  disclaiming,  ii.  335, 
350 

33  Hen.VIIL  c.6,  statute-staple,  iiL  311,  318,340 

36  Hen.  VIII.  c.  13,  forfeiture  for  treason,  ii.  53.  iii.  396 

37  Hen.  VIII.  c.  10,  statute  of  uses,  i.  388.    ii.  43,  347. 

iii.  9*>  nSy  377 
37  Hen.  VIII.  o.  16,  enrolment  necessary  to  bargains  and 
sales  conferring  an  use,  L  388.  iii.  90 

33  Hen.  Vni.  c.  1,  husband  restrained  from  alienation  of 

his  wife's  property,  ii.48, 50, 57 
33  Hen.  VIII.  c.  3,  ii.  348 
33  Hen.  VIII.  c.  5,  iii.  333 
33  Hen.  VIII.  c.  38,  enabling  statute,  i.  15,  365,  370,  374, 

388.   ii.  4,  304 
33  Hen.  VIIL  c.  38,  ^  6,    husbands    discontinuance   re- 
strained, i.  335 
33  Hen.  VIIL  c.  34,  assignees  are  enabled  to  take  advantage 

of  conditions,  ii.  186,  190.    iii.  58 
33  Hen.  VIII.  c  36,  of  fines  to  bar  entails,  i.  404,  430. 

ii.54.    i".  133 
33  Hen.  VIII.  c.  39,  bonds  to  the  crown  considered  as  re* 

cognizances  of  statute  staple,  i«  193.    iiL  343,  345 
33  Hen.  VIII.  c.  39,  §  3,  of  debts   to  the  crown,  i.  193. 

iii.  394 
33  Hen.  VIII.  c.  39,  §  75,  lands    of  tenants  in    tail  are 

charged  with  the  payment  of  debts  due  to  the  king  by 

record  or  special  contract,  i.  348, 408 
6  Edw.  VI.  ii.  51 

}  Mary,  stat  3,  c.  5,  no  limitations  for  right  to  adTQir« 
iK>ns,  ii.  334 
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STATUTES. 

13  £liz.c.4,  crown-debte,  iii.  29a,  39a,  301,  305,  345 
13  Eliz.  c.  4,  receiven  of  the  crown,  i.  194 

15  Eliz.  c.  5,  frauds  iii.  32S,  333 

13  Eliz.  c.  7,  §  2y   terms  pass  bj  general  assignment  of 
commissioners  of  bantrupti  i.  171 

16  Eliz.  ii.  53 

18  Eliz.  ii.50,  51 

37  Eliz.  c.  3,  §  2,  crown-debts,  iii.  399 

29  Eliz.  c.  7,  crown-debts,  iii.  301 

.31  Jac.  I.  c.  16,  statute  of  limitations,  i.  21.  ii.334 

21  Jac.  I.  c.  19,  ^14,  statute  of  bankrupts,   i.  169,  322. 

ul  330^3^6 
21  Jac.  I.  c.  19,  §  12,  power  given  to  commissioners  of  bank- 
rupts to  bar  entails,  i.  172,  289 
21  Jac.  I.  c.  20,  of  limitations,  i.  375 
7  Car.  II.  c.  5,  iii.  320 

12  Car.  II.  c.  24,  the  abolition  of  military  tenures,  i.  228 
32  &  23  Car.  II.  c.  2.    iii.  322 
29  Car.  II.  c.  2,  §  18,  recognizances  binding  from  time  of 

enrolment,  iii*  344 
29  Car.  II.  c.  2,   of  frauds  and  perjuries,  iii.  84,  94,  171, 
232,  311,  323,  3«5>  327>  335. 

3  Wm.  &  Mar.  c.  14»  §  5*    iii.  339 

4  &  5  Wm.  &  Mar.  c.  20,  as  to  judgments,  1. 192.  iii.  315 

324 
7  &  8  Wm.  &  Mar.  c.  36,  §  3.    iii.  318 

10  Wm.  &  Mar.  c.  14,  as  to  reooreries,  and  the  statutes  of 

limitations  affecting  errors,  ii.  359 
4  Ann.  c.  16,  statute  of  limitations,  ii.334 
4  &  5  Ann.  c.  16,  warranty,  i.  416 
4  &  5  Ann.  c.  16,  attornment  taken  away,  i.  296 
4  &  5  Ann.  c.  16,  §  15,  declarations  of  uses  of  fines,  &c. 

iii.  123 
4  &  5  Ann.  c.  16,  entry  and  claim  to  aroid  fines,  ii.  343 

4  &  5  Ann.  c,  16,  warranty,  i.  416 

5  Ann.  c.  18,  $11.    iii.  333 

6  Ann.  c.  35,  §  s8.    ibid. 

7  Ann.  c.  19,  enabling  infant  mortgagees  or  trustees  to 

convey  under  the  direction  of  the  court  of  chancery, 
i.  330 

8  Geo.  I.  c.  35,  of  recoj^nizances,  iii.  315,  318,  344 

3  Geo.  II.  c.  6,  §  33«    "»•  3^3 

4  Geo.  II.  c.  10,  idiots,  &c  enabled  to  convey  estates  of  which 

they  are  mortgagees  under  direction  of  chancery,  i.  331 

4  Geo.  II.  c.  38,  distress  for  fee  farm  rent  given,  ill.  54 

5  Geo.  II.  c.  30,  §  31  y  bankrupts,  iii.  3B9 

11  Geo.  II.  c.  19,  $11,  attornments  void,  11.289 

14  Geo.  II.  c.  3o,  §  9,  made  estates  pour  autre  vie  assets, 

iu.  173,  175  .  . 

14  Geo.  II.  c.  20,  concerning  validity  of  recovery  notvvith- 
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STATUTES. 

•UndiDg  the  lost  of  the  lease  for  a  jear,  as  part  of  the 
assurance  by  lease  and  release,  i.  80.    iii.  141 

95  Geo.  II.  c.  6y    defeats  the  interest  of  subscrilmig  wit- 
nesses to  wiUsy  ill.  174 

39  Geo.  II.  c  31,  infants  enabled  to  surrender  for  the  pur- 
pose of  renewals,  i.  393,  331 
9  Geo.  III.  c.  16,  statute  of  limitations  against  the  crown, 
i.  30.    ii.  334 

17  Geo.  III.  c.  26,  of  memorials  of  anzHiities,  iii.  100 
.    25  Geo.  III.  c  25,  of  crown-debts,  iii.  301 

26  Geo,  III.  c.  si»  ^  ^  deeds  executed  in  the  Indies,  iii.  7s 

29  Geo.  III.  c.  31,  husband  and  wife  may  surrender  for  the 
purpose  of  renewal,  i.  336 

31  Geo.  ill.  c.  20,  of  roman  catholics,  i*253 

36  Geo.  III.  c.  90,  stocks  standing  in  lunatics  name  msf 
be  transferred,  i.  331 

39  Greo.III.  c.98,  Thellusaon's  act,  ii.  174 

39  6c  40  Geo.  III.  i.  234 

41  Geo.  III.  c.  109>  i.  164 

43  Geo.  III.  c.  75,  idiots,  &c.  their  estates  may  be  lold  to 
pay  debts,  i.  331 

46  Geo.  III.  c.  135,  §  1,  Sir  Samuel  Romilly*s  act,  i.  169 

iu.  386,  388 

47  Geo.  Ill,  c.  8,  §  2,   of  married  women  suffering  reco- 

yeries  by  attorney,  of  copyholds,  i.  293 
49  Geo.  III.  c.  121,  limits  to  trusts  of  accumulation,  iii.  3^7) 

389 
53Geo.  ni.  c.  141,  memorials  of  annuities,  iii.  100 

54  Geo.  III.  c.  145,  on  corruption  of  blood,  iii.  39) 

54  Geo.  III.  c.  i()8,  as  to  attestation  of  signature  of  instni- 

ments  made  in  exercise  of  powers,  i.  281.   iii.  74 

55  Geo.  III.  c.  192,  copyholds  nass  by  will,  without  a  for- 

render  to  the  use  of  the  will,  ii.  27.  iii.  176,  178,310 

STATUTE-MERCHANT,  &c 

tenants  by  statute-merchant,  staple,  &c.  obtain  at  hiw  as 
interest  measured  by  an  extended  value,    ii.  23 

hare  in  equity  merely  a  security  for  their  money,  H)id. 

haye  chattel  interest  only,  ii.  23.  iii.  340,  341, 343 

though  they  may  maintain  an  assise,  ii.  23 

at  law  the  extended  value  «nly  is  regarded,  in  equity  the 
term  may  be  redeemed,  ii.  23,  24 

by  what  means,  ii.  93 

these  interests  being  chattels  maybe  assigned,  &c.  ii.  H 

will  merge,  may  be  surrendered,  ibid. 

tenancy  will  not  determine  till  judgment  on  writ  Jid  cm- 
putandum,  ii.  25 

estates  of  this  description  superseded  by  mortgages,  iii.  34^ 

their  advantages  over  judgments,  ibid. 

how  execution  is  made  under  statutes,  iii*  341  #  34^ 

what  property  may  be  seised  under  them,  iii.  347 
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STOCK. 

atandiag  in  the  name  of  lunatic  trusteef  may  be  traniferred, 

i.  332 
STRANGERS 

may  take  advantage  of  estoppels  by  record  as  to  l^ai  rights 

and  interests,  ii«  209 
not  so  as  to  equitable  rights  and  interests,  ii«  209 
or  concerning  name,  quality,  &c.  ii.  210 
fine  leried  to  a  stranger  may  extinguish  a  right,  though  it 

cannot  transfer  it,  li.  391.    Vide  Flue. 

STUDY, 

course  of  study  recommended.    Vide  Conveyancer, 

SUFFERANCE: 

tenant  by  sufferance  has  a  mere  naked  possessiQn,'^ 

no  estate  I  .. 

cannot  transfer  or  surrender,  |    '  ^^ 
is  incapable  of  a  release,       J 

SURRENDER.     See  Lease. 

necessity  of  surrender  preparatory  to  lease  under  the  ena- 
bling statutes,  i.  16 

surrender  of  former  lease,  being  part  of  the  consideration 
for  a  new  lease,  is  constructive  notice  of  title  under 
former  lease,  ibid. 

surrender  of  copyholds  operates  by  rules  of  common  law, 

i.  141 

and  is  a  customary  mode  of  conveyance  of  copyholds,  i.  20a 

forms  of  surrender,  ibid. 

surrenders  may  bar  entails  in  copyholds,  unless  the  custom 
requires  a  Afferent  mode,  i.  203 

date  of  surrender  and  admittance  thereon,  should  be  stated, 
i.  204 

it  should  be  stated  whether  it  was  to  use  of  will  made,  or 
to  be  made,  ibid. 

necessity  of  surrender  to  use  of  will  abrogated  in  general 
cases  by  statute.     See  Statutes, 

of  copyhold  does  not  operate  by  estoppel,  i.  341 

a  surrender  does  not  defeat  derivative  interests,  ii.  197, 201 

or  prejudice  strangers,  ii.  201 

may  operate  for  their  benefit,  ibid. 

how  surrender  is  to  be  made,  iii.  119 

requisites  to  this  assurance,  ibid. 

governed  entirely  by  the  rules  of  the  common  law,  iii.  1 20 

may  operate  as  a  bargain  and  sale,  iii.  121 

one  estate  may  be  virtually  surrendered  by  accepting  an- 
other estate  incompatible  with  the  former  estate,  1. 16. 

11.85 

TAIL.     See  Copyhold.    Lives.    Recovery.     Surrendek. 

« 

reference  to  an  estate-tail  by  a  recovery  deed  is,  after  a 

lapse  of  60  years,  no  objection  to  a  title,  i.  7 
issue  in  tail  not  bound  by  estof^el,  i.  80 
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TAIL. 

no  discontinuance  except  by  tenant  in  tail  in  possesaion  of 

legal  estate,  i.  14G 
effect  of  discontinuance  by  tenant  in  tail,  ibid. 
no  discM>ntinuance  of  equitable  estate,  ibid, 
estate-tail  of  copyholds,  whether  legal  or  equitable,  may  be 

barred,  and  by  what  means,  i.  203 
there  cannot  be  an  estate-tail  of  equitable,  unless  there 

iqay  be  of  legal  estate  of  copyholds,  i.  345 
means  by  which  tenant  in  tail  of  copyholds  may  acquire 

the  fee,  ibid, 
no  discontinuance  of  copyholds  by  tenant  in  tail,  ibid, 
creation  of  estate  tail  should  be  shown,  i.  8 
exception,  ibid. 

when  a  woman  is  tenant  in  tail  the  creation  of  the  estate- 
tail  should  be  fully  recited  to  ascertain  how  she  became 
entitled,  1.  9 
a  title  under  tenant  in  tail  may  be  defective  afier  a  period, 
however  indefinite,  i.  21 
from  tenant  in  tail,  Mrith  reversion  in  fee  by  descent, 
a  recovery  may  be  required  by  a  purchaser,  when 
encumbrances  affect  the  fee,  i.  256 
effect  of  lease  and  releasel 

bargain  and  sale        >  by  tenant  in  tail,  i.  356 
grant  J 

tenant  in  tail  may  convey  the  fee  simple,  i.  357,  361,  380 
by  what  means,  i.  357,  361 
when,  i.  357,  358,  361,  380 
and  when  not,  i.  363.  450 
learning  applicable  to  tenants  in  tail,  i.  261 1  37G 

its  great  utility,  i.  261,  376,  379 
conveyances  by  tenant  in  tail  are, 

1.  either  rightful  or  tortious 

2.  those  which  do  or  do  not  bar  the  issue  in  tail 

3.  those  which  do  or  do  not  bar  remainders,  and  all 

conditional  limitations  over,  i.  362 
donee  in  tail  may  bar  a  right  under  a  reversion  or  remainder, 

provided  the  entail  ever  gave  a  vested  interest,  though 

it  has  not  any  continuance  as  a  seisin  or  a  subsistiog 

right,  i.  376 
lease  by  tenant  in  tail  under  the'enabling  statutes  determines 

with  the  determination  of  the  estate-tail,  i.  374 
not  so  under  power  of  leasing,  ibid* 
tenant  in  tail  is  considered,  for  many  purposes,  as  tenant 

in  fee  simple,  i.  380 
the  right  of  suffering  a  recovery  is  a  personal  privilege  to 

the  donee  or  heir  m  tail,  i.  300,  394 
of  conveyances  by  tenants  in  tail,  creating  a  discontinuance, 

i.  380 

not  creating  a  discontinuance,  i.  381 
estate  derived  under  tenant  in  tail  will  determine  on  the 

failure  of  issue,  unless  the  fee  simple  b^  acquired,  i>  382 
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estates  may  be  avoided. by  issue  in  tail,  unless  the  issue  are 

barred 
means  by  which  issue  in  tail  may  be  barred,  i.  282»  383 

remainder-man  may  be  barred,  ibid, 
a  mere  grant  by  tenant  in  tail  passes  a  determinable  fee, 

i-  381,  309 
reason,  i.  386,  390 

Lord  Chief  Justice  Holt*s  distinctions,  1.  391 

widow  of  bargainee  of  tenant  in  tail  is  dowable,  i.  386 

a  grant  of  incorporeal  hereditaments  by  tenant  in  tail  is  de- 
terminable on  death  of  tenant  in  tail  only  at  the  election 
of  the  issue,  i.  387 

effect  of  grant  by  tenant  in  tail,  with  warranty,  i.  388,  408 

a  lease  by  tenant  in  tail  not  warranted  by  statute  is 
voidable  against  issue,  i*  380,  388,  393 

may  be  confirmed  by  acceptance  of  rent,  i.  388 

tenant  in  tail  may  exchange  with  tenant  in  fee  simple, 
388,  407 

avoidable  by  issue,  i.  388 

exchange  does  not  work  a  discontinuance,  ibid. 

passes  only  a  base  fee,  ibid. 

an  estate  for  years,  &c,  created  by  tenant  in  tail  to  com- 
mence after  his  death  is  void,  i.  389,  391,  392 

if  it  may,  by  possibility,  commence  in  his  life  time,  it  is 
voidable  only,  i.  390 

the  devise  of  tenant  in  tail  is  void,  i.  390,  407 

tenant  in  tail  may  bar  executory  devise,  i.400,  401,  ii.  135 

a  decree  against  tenant  in  tail  upon  adverse  title  will  bind 
his  issue  and  reversioner,  &c.  1.  407 

a  tenant  in  tail  may  join  the  mise  in  a  writ  of  right,  ibid. 

an  estate-tail  cannot  merge,  i.  407,  iii.  1228 

iwleis  its  privileged  or  descendible  qualities  are  destroyed, 
i.  408 

may  make  a  surrender,  of  his  estate,  ibid. 

a  mere  charge  is  void  against  his  issue,  except  it  be  to  the 
king  by  record,  or  specialty  operating  as  a  statute, 
ibid. 

of  entails  in  husband  and  wife  as  joint-tenants,  and  tenants 
by  entireties.     Vide  Husband. 

a  recovery  by  tenant  in  tail,  though  defective,  binds  him 
and  all  parties  thereto,  i.  421 

a  woman  tenant  is  special  tail,  ex  provisume  virif  is  restrained 
from  barring  the  entail,  without  the  consent  of  the  hus- 
band or  heir  in  tail,  or  those  in  remainder  or  reversion, 

i-  447 
such  consent  must  appear  on  the  record,  &c.  i.  447 

by  what  mode  tenant  in  tail  may  alien,  i.  448 
a  woman  tenant  in  tail  general,  though  ex  provisMne  virif 
with  remainder  in  a  stranger,  is  not  restrained  from  bar- 
ring the  entail,  ibid, 
an  estate-tail  created  by  husband  and  wife,   being  joint 
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tenants  in  fee,  is  considered  as  of  the  provision  of  the 

husband  for  a  moiety  only,  i.  449 
a  tenant  in  tail,  after  possibility  of  (iiBsue  extinct,   is  consi- 
dered, for  some  purposes,  only  as  tenant  for  life,  ibid, 
tenant  in  tail,  after  possibility  of  issue  extinct,  paying  off 

encumbrances,  is  considered  in  equity  as  merely  tenant 

for  life,  and  will  stand  in  the  place  of  those  creditor^ 

whose  encumbrances  he  has  discharged,  i.  451 
so  will  a  tenant  in  tail  denied  the  power  of  alienation 
a  fine  or  recovery  bv  person  not  a  donee  in  tail,  or  his  heirs, 

wfll  not  bar  entail  as  such,  iL  44 
two  persons  unmarried,  but  who  may  marry,  may,  before 

or  after  marriage,  by  fine  or  recovery,  bar  the  »ita3, 

ii.45 
a  fine  or  recovery  by  one  of  them,  would  be  a  valid  aliena- 
tion of  his  or  her  particular  sharci  without  prejudicing 
the  share  of  the  other  donee,  ibid, 
a  fine  of  the  entirety  by  one  of  tw6  joint-tenants  in  tail 
will  take  away  the  descendible  qualities  as  to  the  share 
of  each  donee,  and  the  fee  of  each  share  will  be  de- 
scendible to  the  general  heirs  of  that  donee ;  and  the  heirs 
will  conseauentfy  be  liable  to  the  charges  of  their  an- 
cestor, ibid, 
right  to  suffer  a  recovery  remains  after  levying  a  fine,  Ac 

ii.  46 
di  quasi  entails  of  estates  held  for  lives,  ii.  173 
quasi  tenant  in  tail  may  by 
surrender,  i 

lease  and  release,        I  bar  the  issue,   and   those  ia 
fine  sur  concessit^        f     remainder,  ii.  173,  174 
not  by  devise  {sed.qtu)} 

quasi  tenant  in  tail  of  chattels  real,  or  personal  estate,  is  con- 
sidered the  absolute  owner,  if  the  limitation-over  be  to 
fake  effect  on  the  indefinite  failure  of  issue ;  contray  if 
the  limitation-over  be  limited  within  the  rule  against 
perpetuities,  ii.  173 

for  executory  interests  by  way  of  entail,  vide  Executory^ 
ii.  174 

tenant  in  tail,  as  to  his  alienation, 

may  be  bound  by  estoppel,  i.  31a 
by  what  means,  ibid. 

when  alienation  is  void  against  his  issue,  ibid. 

when  voidable  only,  ii.  313 

by  what  means  he  may  bar  the  issue  altogether,  ibid. 

when  issue  are  bound  by  warranty,  ibid. 

when  barred  by  attainder  of  tenant  in  tail  for  treason,  ibid. 

Appx.  11. 
issue  m  tail  may  be  barred  for  a  term  only,  ii.  313 

are  entitled  to  the  rent  reserved  on  leases,  unless 
there  be  a  discontinuance,  ibid. 
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alienation  of  tenant  in  tail  by  deed  is  roid  against  those  in 

remainder  and  reversion,  ii.  314 
except  it  creates  a  discontinuance^  ii.  314,  iii.  281,  282. 
tenant  in  tail  must  be  seised  in  possession  to  bar  issue 

bj  warranty  without  assets,  i.  396 

what  is  considered  an  estate  in  possession  for  this  purpose, 

ibid, 
of  tenants  in  tail  of  the  gift  of  the  crown  for  services 

performed,  and  their  power  of  alienation.     See  Evidence. 

TENANTS  IN  POSSESSION 

cannot  pass  their  estates  in  land  by  mere  grant,  ii.  80 
their  estates  will  pass  by  feofiinent  with  livery, 

lease  and  release, 
bargain  and  sale  enrolled, 
covenant  to  stand  seised  to  uses, 
fine  and  declaration  of  uses, 
recovery  and  declaration  of  uses, 
ii.  80 
tenants  in  reversion  or  remainder  may  grant  by  any  of 
these  modes,  or  by  mere  grant,  or  by  release  in  enlargt- 
ment  of  estate.     See  Reversion, 

TENURES. 

different  kinds  enumerated,  i.  228 

importance  of  knowledge  of  various  kinds  of  tenures,  ibid. 

TERMS  FOR  YEARS. 

the  creation   of  terms  for  years  should  be  shown,  i.  11, 

248,  249 
mode  of  deducing  title  to  attendant  terms  by  recital,  i.  25 
no  use  can  be  declared  on  a  term  of  years,  i.  140 
may  be  on  a  term  for  life 
term  may  arise  by  limitation  of  use  in  a  bargain  and  sale  for 

years,  i.  141 
burthensome  covenants  in  leases  should  be  stated,  i.  145 

of  terms  created  under  powers  in  acts  of  parliament,  i.  165 
effect  of  acts  of  parliament  in  giving  priority  to  terms  over 
other  estates,  i.  165 

care  necessary  in  assigning  terms,  ibid, 
husbands  may  bind  interests  of  terras  belonging  to  their 
wives,  wheUier  legal  or  equitable 

by  lease  assignment  or  surrender,  i.  343 

by  reference  to  arbitration,  and  award  thereon 

by  forfeiture, 

by  bankruptcy, 

by  contract. 
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hatband  cannot  dispose  of  his  wife's  term  by  willy  i.  343 

nor  bind  it  by  mere  charge 

nor  by  judgment  without  execution 

terms  belong  to  the  surviving  wife,  unless  disposed  of,  i.  34J 

to  husband  on  his  surviving,  ibid, 
right  to  a  term  devolves  to  wife's  representatives,  i.  344 
wife's  possibility  of  a  term  cannot  be  disposed  of  by  husband 
may  be  bound  by  husband  and  wife,  by  fine  sur  concessit, 

i.  343 
wife    may  dispose   of  tenns  held  for  her  separate  use 

i-  343, 344 
settled  on  marriage  for  wife's  benefit  cannot  be  aliened  by 

the  settling  husband,  i.  344 
lease  under  a  term   belonging  to  the  wife  by  husband 

alone  binds  the  wife,  ibid, 
but  rent  reserved  by  husband  on  wife's  term,  will  go  to  his 

representatives,  and  the  reversion  of  the  term  will  devolve 

to  wife  if  she  survive,  i.  345 
but  if  husband  and  wife  join  in  lease,  the  rent  will  belong  to 

the  reversioner,  ibid, 
of  the  title  to  the  equity  of  redemption,  on  mortgage   of 

terms  belonging  to  the  wife,  by  husband  and  wife,  i.  345 

by  husband  alone,  ibid, 
on  alienation  of  term  by  husband,  subject  to  condition, 

»•  345»  346 
eilect  of  entry  of  husband  for  condition  broken,  in  the  life 

of  wife,  ibid, 
assignment  by  husband  and  re-assignment  to  him  excludes 

the  wife,  i.  346 
terms  of  wife  will  not  vest  in  husband  being  alien,  ibid, 
the  Crown's  right  to  profits  during  coverture,  ibid, 
terms  belonging  to  wife  as  executrix  or  administatrix,  be- 
come subject  to  husband*s  power,  i.  350 
an  inieresse  termini  cannot  be  surrendered,  i.  so 
cannot  be  enlarged  by  release  or  confirmation,  i.  343 
may  be  assigned  and  released,  and  a  deed,  purporting  to  be 

a  surrender,  may  operate  as  release  of  an  inieresse  terminip 

ii.  90 
is  transmissible  to  executors,  ibid, 
may  be  virtually  surrendered  by  acceptance  of  another 

incompatible  term,  ii.  20,  21,  95 

TITLE  UNDER  TERMS. 

evidence  of  title  of  lessor  is  not  required  when  lease  is- held 

under  a  corporation,  &c.  ii.  8 
in  other  cases  may  be  required,  ii.  g 
as  to  duration  of  interest  of  terms,  ibid* 
rent  reserved  on  terms,  ibid, 
tenant  right  afiecting  die  title  with  a  trust,  ibid, 
doctrine  of  tenant  right,  ii.  lo 
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entry  is  necessary  to  perfection  of  a  common-law  lease  of 
lands  in  possession,  iii.  82 

terms  of  years  belonging  to  a  bankrupt  may  pass  without 
enrolment^  i.  171 

terms  of  years  may  be  limited  to  commence  injuturo,  ii.  146, 

Ul.  48 

the  leading  points  to  be  considered  in  reference  to  terms, 

ii.  16 
terms  may  be  extinguished  by  merger,  i.  148 

defeated  by  condition  or  proviso  of  cesser, 
ii.  21 
surrender  of  terms  may  be  presumed,  ibid. 

this  presumption,  as  applied  to  attendant  terms,  is  weak- 
ened by  late  decision,  ibid. 

surrender  of  attendant  terms  to  be  presumed  only  under 

special  circumstances^  ii.  21 
advantage  of  the  assignment  of  terms,  iii.  377 
in  what  cases  they  protect  against  dower,  iii.  278 
judgments  no  lien  on  terms,  but  they  are  bound  only  from 

delivery  of  the  writ  of  execution  to  sheriff,  &c.  ii.  2 
equity  of  redemption  under  a  term  is  not  bound  by  exe- 

cutiouy  ibid, 
sale  of  term  by  king's  debtor  before  extent  is  good  against 

the  crown,  unless  there  be  fraud,  ii.  3,  4 
right  of  entry  under  a  term  must  be  reduced  into  possession 

before  it  can  be  assigned,  ii.  3 
inquiry  whether  contingent  interests  in  terms  are  assignable, 

li.  3 

contingent  or  executory  interest,  and  right  of  entry  on 
terms,  may  be  re-leased  and  bound  inequity  for  valuable 
consideration,  ii.  4 

bequest  of  term  to  A  for  life,  remainder  to  B,  the  whole 
term  is  in  A,  determinable  by  his  death,  ibid. 

B  may  re-lease  to  A,  and  then  A  will  have  Uie  term  abso- 
lutely, ibid. 

or  A  may  assign  to  B,  and  B  will  have  the  terra  abso- 
lutely, ibid. 

eifect  of  assignment,  by  A,  and  B,  ibid. 

on  a  bequest  of  a  term  to  one  for  years,  determinable  on 
lives,  remainder  for  residue  of  term  to  another,  each 
donee  has  a  legal  estate,  ibid. 

after  adverpe  possession  against  inheritance,  and  term  carved 

out  q£  inheritance,  the  time  of  the  term  will  protect  the 

possession  against  ejectment,  ii.  2^ 
assignment  by  one  of  two  joint-tenants  of  a  term,  will  pass 

a  moiety  onl^,  ibid, 
except  the  assignment  be  by  one  of  several  executors  or 

aduninistrators,  ibid, 
terms  arising  by  statute-merchant,  &c.    See  Statute^ 

VOL.  III.  O  o 
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when  deeds  creating  a  term  are  lost,  recital  of  leaMs  widr 
long  possession  u  sufficient  evidence  of  creation  of 
term,  li.  80.     See  Deeds, 

term  in  possession  might  have  been  assigned  by  mere  word 
at  common  law,  ii.  80 

terms  in  possession  may  be  transferred  or  siirrendered 
without  deed,   ii.  81 

terms  conferring  a  ri^ht  to  a  reversion  cannot,  it  should 
seem,  be  traimerred  or  surrendered  without  deed,  ibid. 

TERMOR. 

termor  may  assign  his  term,  u.  i 

may  make  an  under-lease,  ibid. 

may  create  encumbrances,  as  rent- charge,  &c.  on  his  term, 
ioid. 

grant  of  rent  by  termor  for  life  of  grantee,  is  a  grant  for 
the  term,  if  the  grantee  should  so  long  live,  ibid. 

so  of  grant  of  the  land,  ii.  3 

may  have  an  estate  to  commence  injuturoy  iL  146,  iif.  48 
livery  must  be  made  to  the  termor  when  he  is  the  first 

grantee,  and  the  freehold  b  limited  in  remainder  after 

his  estate,  ii.  146 

*     or  when  he  is  to  have  the  fee  immediately  reducible  to 
a  term  of  years,  on  condition,  ii.  147 

termor,  while  he  has  a  mere  right  of  entry,  cannot  grant  or 
surrender  the  term,  ii.  333 

he  may  re-lease  the  right  to  the  wrong-doer,  ibid. 

a  term,  or  right  to  a  term,  is  transmissible  to  personal 
representatives,  ibid. 

TESTATUM  CLAUSE. 

how  consideration  is  to  be  stated  in  testatum  clause,  i.  69 

when  due  application  of  money  is  material,  then  the  word* 
of  the  deed  should  be  fully  stated,  ibid. 

so  if  money  be  payable  out  of  a  particular  fund^  and  a  trust 
is  implied,  i.  70 

consideration,  when  paid  for  a  particular  purpose,  should 
be  fully  noticed,  ibid. 

nominal  consideration  should  be  briefly  stated,  ibid. 

marriage,  &c.  when  it  is  the  consideration,  should  be  stated^ 
i.  7a 

receipt  is  to  be  stated  shortly,  except  the  money  is  ap- 
plicable for  particular  purposes,  ibia. 

consideration  of  ancient  aeeas  presumed  to  be  paid,  ibid. 

in  modem  deeds  receipts  should  be  indorsed,  unless  the 
payment  be  recited  as  a  fact,  i.  73 

a  common  error  in  testatum  clause  to  be  avoided,  L  75 
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to  whom  timber  belongs,  ii.  183 

trusts  of  timber  not  within  the  late  statute  against  accumu- 
lations.    Vide  AccumtdatioTis. 

TITLE.     See  Abatement.   Disseisin.    Evidence.    Intru- 
sion, &c.  &c« 

as  to  freehold  lands,  the  title  should  commence  from  the 
first  purchaser,  i.  16 

of  tides  commencing  with  a  wiU,  i.  17,  29 

with  a  settlement,  i.  17 
with  a  recovery  deed,  ibid, 
cautions  requisite  when  titles  commence  within  the  period 

of  sixty  years,  i.  20 
general  practice  is  to  commence  abstract  from  sixty  years, 

or  the  next  preceding  purchase  deed,  settlement  or  will, 

i,  20.  ii.  350 
title  which  can  be  required  by  a  purchaser,  i.  20.   ii.  455 
title  may  in  some  cases  be  defective  after  a  period  however 

indefinite,  i.  si.  ii.  398 
on  title  derived  firom  a  remote  ancestor,  i.  10,  22 
by  maternal  heir,  i.  22 
where  there  are  no  title  deed«,  i.  23 
to  lands  in  register  counties,  i.  24 
through  evidence  of  assignment  of  attendant  terms,  i.  25 

by  recital,  i.  26 
advantages  of  vendor  having  his  title  examined  prior  to 

•ale,  1.  33 
of  title  made  to  appear  defective  by  vendor,  i.  35 
of  title,  when  lands  are  given  and  taken  in  exchange,  or 

allotted  in  exchange,  i.  87,  88 
of  titles  to  several  different  farms  under  different  titles,  and 

allotments  in  respect  of  those  farms,  i.  88 
of  title  depending  on  a  remote  limitation  in  tail  or  in  fee 

recenjtiyallenmto  possession,  i.  123 
what  titles  are  most  eligible,  i.  258,  261 
difficulties  attending  titles  under  building  leases,  i.  259 
rumours  concerning  defects  in   titles  usually   unfounded 

i.  260 

when  deserving  of  attention,  i.  260,  267 
purchaser  ought  always  to  require  a  marketable  tide,  i.  261 
the  peculiar  advantages  of  a  marketable  dtle,  i«  269 
what  is  a  marketable  dde,  iii.  401,  402 
of  dtles  under  sale  in  equity,  iii.  277,  402,  403 
advantages  of  a  legal  tide,  iii.  404,  405,  406 
irhen  ddes  are  derived  through  a  will  the  will  should  be 

inspected,  i.  264 

excepdon 

suspicions  arising  from  facts  not  disclosed,  i>  264 
a  titde  commencing  under  a  fine  from  husband  and  wife, 
affords  presumption  that  the  wife  was  owner,  i.  265 

Oo  2 
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purchaser  from  lesee  has  a  right  to  require  to  see  the  title 

of  the  lessor,  i.  270 
10  has  a  person  who  is  required  to  accept  a  lease,  ibid, 
when  a  title  conunences  at  too  modem  a  date,  the  abstract 

fdiould  be  returned,  i.  372 
titles  of  corporations  are  generally  satisfiu^tory,  ibid, 
a  title,  though  defeasible,  may  become  indefeasible,  i.  317, 

351.  "•  395>  396 
by  what  means,  i.  317,  318.   iL  396 

for  titles  under  tenants  for  years.  See  Terms. 

for  hie,  See  Life  Estate. 

for  tail,  See  TaiL 
in  considering  titles 

the  effect  of  the  convejrance  sliould  be  considered, 

ii-  359  78*     ^^  Abstract. 
and  the  degree  of  interest  of  the  grantor  at  the  date  of 
the  conveyance,  ii.  36 
and  if  any  defect  appear,  whether  it  has  been  remedied,  ibid, 
or  become  ineffectual,  as  by 
release 
confirmatioQ 

nonclaim  on  fine  »  ii.  36 

adverse  possession,  and 
statute  of  limitations, 

defects  in  recovery  deeds  are  frequent,  and  the  cautions 

particularly  requisite  concerning  them,  ibid. 
tlue  defective  under  power  may  sometimes  be  supported 

under  the  ownership,  iii.  77 
of  titles  by  marriage,  i.  229 

by  succession  to  real  and  personal  property,  i.  230 
by  bankruptcy,  i.  231 
by  forfeiture,  i«  232 

TITHES 

original  grant  of  tithes  from  the  crown  should  be  shown, 
i.  30 

TREASON 

forfeiture  for  treason.    Sec  Ftfr/eiture,  App.  ii. 

TRUST 

effect  of  declaration  of  trusts  on  title,  i*  133 
special  trusts,  ibid. 

remainders  of  trust*etatcs  cannot,  as  happens  to  legal  estates, 
fail  of  effect  by  determination  of  prior  partictdar  estate, 

i-  133 
of  trusts  by  way  of  powers,  ibid.    Vide  Potoer. 
what  objects  are  partitularly  to  be  regarded  in  reference 

to  trusts,  ibid, 
all  trusts  requiring  application  of  money  should  be  stated, 
.  ^'  134>  135-     See  Money.    Purchaser. 
there  should  be  stated  the  act  to  be  done  i.  134 
with  whose  consent,  ibid. 
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TRUST 

the  mode  of  perfonnin^  the  trusts,  i.  134 
trusts  in  favour  of  particular  objects,  ibid, 
to  what  time  this  observation  is  applicable,  ibid, 
trusts  are  divided  kto 

!•  executed,  andl  .    - 
a.  executory        J        ^^ 
construction  of  trusts  executed,  i.  136,  ii«  245 

of  trust  executory,  i.  136 
distinctions  as  to  copyholds,  i.  139 
declaration  of  uses  of  terms  for  years  already  in  existence  , 

are  trusts,  i.  141 
the  estate  of  the  surrenderee  of  copyholds  are  mere  trusts, 

i.  141. 
of  uses  which  are  mere  trusts,  i.  140,  141,  142,  307,  308. 
of  trusts  which  are  not  uses,  i.  143.  ii.  Q44,  256,  257. 
trusts  which  are  uses  are  alone  executed  into  estates,  i.  244 
trusts  remaining  subject  to  jurisdiction  of  equity  are  not 

affected  b^  statute  of  uses,  i.  144 
of  trusts  which  give  mere  chattel  interests,  ibid. 

estates  for  life,  ibid, 
fee,  ibid, 
general  rules  concerning  the  power  of  alienation  ov£r  trust 

estates,  ibid.  * 

of  limitations  of  trust-estates,  ibid, 
of  trusts  for  accumulation,  ibid. 

the  king,  or  lord  by  escheat,  is  not  bound  by  trusts,  ii.  225 
trusts  may  pass  by  any  instrument  importing  to  be  a  grant, 

iii.  269 
the  properties  and  qualities  of  trust-estates,  ibid, 
may  be  extinguished  in  the  legal  estate,  iii.  270 
entails  of  trusts  may  be  barred  as  if  they  were  of  legal  estates, 

ibid* 
.  a  fyme  covert  may  have  a  separate  estate  by  way  of  trust, 

ibid, 
trust-estates  cannot  be  devested  or  discontinued  by  cestui 

que  trust,  except  by  feoffioient  to  a  stranger,  iii.  271 
are  not  bound  by  estoppel,  iii.  27.2 
possibilities  in  trust-estates  are  transferable  in  equity,  ibid. 

TRUST-ESTATES. 

cestui  que  trust  is  the  equitable  or  beneficial  owner,  ii.  233 
may  have  an  entail  barrable  by  equitable  recovery,  ii.  234 
ceremonies  requisite  to  his  conveyance,  ii.  233 
conveyance  by  trustee  by  direction  oi  cestui  ^ue  trust,  con- 
fers a  good  title,  ii*  234 
may  convey  his  ownership  without  the  concurrence  of  his 

trustee,  ibid, 
what  acts  he  may  do,«  ibid, 
what  acts  married  women  (being  cestui  que  trusts  to  their 

separate  use)  may  do,  ii.  235 
when  his  estate  unites  with  the  legal  estate  it  merges,  and 
the  legal  estate  will  govern  the  descent,  i.  235 
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TRUST-ESTATES 

equitable  construction  of  trusts  in  marriage  settlement. 

Vide  Articles^  Marriage. 
what  estate  is  requisite  to  be  raised  to  perform  trusts,  i.  144 
trust- estate  passes  by  will,  when,  See  Conveyancer, 
of  judgments,  i.  i6o.    See  Judgments. 

TRUSTEES 

the  limitation  to  trustees  should  be  accurately  stated,  i.  120 
trustees  take  different  estates  according  to  circumstances, 

i.  144, 432.  ii.  243. 
necessity  of  trustees  joining  in  legal  recovery,  i.  431, 433 
joining  m  recovery  with  tenant  in  tail  is  no  breadi  of  trust, 

L  433.  ii.  331,  322 
quare  as  to  equity's  restraining  the  operation  of  the  re- 
covery, ibid. 

all  the  trustees  should  join  in  conveying  the  legal  title,  and 
in  giving  discharges  for  the  purchase-money,  ii.  224. 
ui.  266 

trustee  after  acceptance  of  trust  cannot  afterwards  decline 
without  a  special  provision,  ii.  324 

under  what  authority  trustee  may  be  changed,  ii.  324,  325. 
Vide  Equity, 

trustees,  havmg  bare  authority,  is  personal,  and  cannot 
be  transferred  by  any  means,  except  by  act  of  parlia- 
ment, ii.  225 

trustees  of  a  will  who  have  never  accepted  the  trust 
may  decline,  ii.  235 

should  execute  a  deed  of  disclaimer,  ii.  325,  253 

effect  of  conveyance  by  one  trustee  to  his  co-trustees, 

trustees  of  copyholds,  all  should  disclaim  except  one,  to 
avoid  the  additional  fines,  ii.  326 

purchaser  from  trustee,  contrary  to  trust,  and  with  notice, 
will  become  a  trustee  in  his  place,  iL  228,  329,  230, 
333 

a  purchaser  without  actual  or  constructive  notice  will 
nold  discharged  of  trust,  i.  147.    ii.  331 

so  will  a  subsequent  purchaser  though  with  notice,  ibid. 

under  what  restrictions  a  trustee  may  be  a  purchaser  of  the 
trust-estate,  ii.  333 

a  man  cannot  be  a  trustee  for  himself  or  his  representa- 
tives, ii.  335 

of  a  trust  to  sell,  ii.  341 

of  trust  for  a  separate  use  of  a  married  woman,  ii.  341 

trustee  may  take  a  life-estate  and  be  a  devisee  to  uses  as 
to  estates  in  remainder,  ibid. 

nay  by  construction  have  life-estate,  and  a  chattel  interest 
supperadded,  and  the  uses  to  other  objects  of  the  will  may 
be  executed,  (sed.  qu.J  ii.  342 
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TRUSTEES. 

should  convey  with  the  consent  of  the  cestui  aue  trusts,  if 

they  cannot  discharge  the  land  from  trusts,  lii.  27 
but  trustees  having  legal  estate,  with  the  right  of  conveying 

the  equitable  ownership,  may,  without  consent,  con&r  a 

good  title,  ii.  230 
an  infant  trustee  may  convey  in  some  cases  under  order  of 

chancery.    See  Infant. 
power  to  cJiange  trustees  should  be  (duly  pursued,  i.  152 

USES. 

error  in  abstracting  uses  in  marriage  settlements,  i.  1 17, 1 18 

mode  of  avoiding  it,  ibid. 

uses,  showing  a  right  to  exercise  a  power,  should  be  stated 

fully,  i- 119.    Vide  Power. 
common  mode  of  abstracting  uses,  and  questions  which  it 

suggests,  i.  120 
abstract  of  declaration  of  uses,  i.  101 
of  uses  on  uses,  i.  101 

different  operation  of  declarations  of  uses,  ibid, 
of  errors  in  declaration  of  uses  in  fines,  i.  102 
uses  and  habendum  may  form  part  of  the  same  limitation, 

i.  102, 103.    iii.  244 
circumstances  which  in  abstracting  uses  are  to  be  particu- 
larly regarded,  i.  103, 117 
uses  may  be  declared  in  wills,  and  their  mode  of  operation, 

i.  104. 
when  material  to  title,  should  be  abstracted  fully,  i.  104 
definition  of  futiire  springing  uses,  i.  105 
future  uses  distinffuisned  from  contingent  remainders,  i.  107 
springing  uses,  wnen  brought  into  operation,  are  estates, 

remainders,  &c.,  i.  115,  142.  iii.  126. 
uses  on  which  the  statute  operates,  i.  117,  141 

does  not  operate,  i.  142, 143, 307, 
309.    ii.  245,  256 
rules  applicable  to  springing  uses,  i.  130.    iii.  126 
uses  declared  of  copyholds  are  mere  trusts,  i.  141 
uses  in  bargain  and  sale  under  a  common-law  authority  may 

be  executed,  i.  308;  ii.  256.  iii.  124 
so  may  shiftily  uses,  i.  310, 311 

importance  of  the  doctrine  of  uses  to  the  conveyancer, 
"  .         1.  311.  ii.246. 

books  to  be  consulted,  i.  246 

results  on  recovery  suffered  by  tenant  in  fee,  ii.  238 

where  uses  may  result,  ii.  100,  237,  238 

Co  whom,  ii.  938,  239 

resulting  uses  are  executed  by  the  statute,  ii.  238 

may  be  rebutted  if  intention  require  it,  but  not  in  opposition 

.    to  express  uses,  ii.  239,  240,  241 

may  remain  in  recoveror,  &c.,  ii.  239,  240 

resulting  use  or  trust  has  the  same  descendible  quality  as 

the  old  estate,  ii.  434,  436,  437. 

uses  may  be  co-extenstve  with  the  seisin  to  supply  the  use, 
ii.  943.    iii.  123 
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USES. 

effect  of  uses  declared  of  beneficial  ownerahipy  ii.  257 

how  construed  in  equity,  ibid. 

uses  of  fine  or  recovery  to  be  levied  or  suftred,  may  be, 

by  writing,  without  deed,  ilL  133 
of  a  fine  levied,  or  recovery  sufiered,  must  be  by  deed« 

Ul.  139 

powers  in  conveyances  to  uses  operate  under  doctrine  of 

uses,  ill.  137 
effect  of  appointments  under  powers,  ibid, 
on  what  conveyances  uses  may  arise,  iii.  138 
not  admitted  in  some  species  of  assurance,  ibid, 
cannot  arise,  except  from  a  seisin,  iii.  123,  is8 
interest  under  spnn^ng  and  shifting  uses  may  be  bound  by 

estoppel,  L 105.   liL  254.    Vide  EstoppeL 
are  devisable. 

UNDERLEASE 

distinguished  from  assignment,  by  leaving  a  reversion  in 
grantor,  ii.  6,  7 

original  lessor  or  assignee  cannot  wi^infaiin  covenants 
against  an  under-lessee,  ii.  7 

under-lease  cannot  be  surrendered  to  original  lessor,  ibid. 

cannot  be  enlare^  by  release  of  original  lessor,  ii.  8 

by  husband  of  tne  term  of  years  belonging  to  bis  wife,  ez<- 
dudes  the  wife  from  the  rent,  ii.  57 

by  husband  and  wife,  jointly,  will  annex  the  rent  to  the 
reversion  for  the  benefit  of  wife,  if  she  have  the  re- 
version, ibid. 

VOUCHER.    See  Rbcovxrt. 

abstract  should  state  voucher  of  conmion  vouchee,  i.  160 

entail  and  remainders  not  barred  without  voucher  of  common 
vouchee,  ibid. 

voucher  of  a  person  having  a  contingent  fee,  will  extinguish 
the  same,  11.  98 

Q^*  as  to  contingent  entail 

tenant  in  tail  must  be  vouched,  unless  he  be  tenant  in  tail 
in  possession  or  tenant  to  Uie  writ,  as  having  the  free- 
hold, ibid. 

advanta^  of  tenant  in  tail,  being  vouclied  and  vouching 
over,  ibid. 

WARRANTY. 

warranties  are,  1  lineal 

2  collateral 

3  commencing  by  disseisin 

warranty  commencing  by  dissdsin  is  a  fraud,  and  of  no 
avail  to  bar  perscms  injured  by  that  fraud,  i.  409,  413. 
ii.  288 

exceptions,  i.  410 

the  warranty  is  good  between  the  parties,  and  their  general 
heirs,  ibid. 
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WARRANTY. 

lineal  is  when  the  warrasty  devolyes,  and  the  right  de- 
scends to  the  samd  person,  i.  410 

collateral  is  when  tlie  party  has  a  right  to  the  land  in  some 
other  character  than  that  in  which  the  warranty  de- 
scends on  him,  ibid, 

examples  showing  the  distinctions,  i..4ii 

may  be  lineal,  though  the  blood  is  collateral,  and  vice  versay 
i.  412 

in  what  books  the  learning  is  to  be  found,  i.  413 

thesame  warranty  may  be  lineal  as  to  one  person,  and  colla* 
teral  as  to  another  person,  i.  417 

may  as  to  the  same  person,  be  lineal  as  to  one  estate,  col- 
lateral as  to  another  estate,  i.  414 

may  be  lineal  as  to  one  moiety  of  the  land,  and  collateral 
as  to  another  moiety,  ibid. 

lineal  will  not  bar  without  assets,  i,  41 5 

coUateral,  would,  at  the  common  law,  bar  without  assets, 
i.  415.  ii.  396 

effect  of  statutes  on  this  doctrine,  i.417 

may  be  a  bar  at  one  time,  and  not  at  another  time,  1-415 

is  merely  a  protection  to  the  title,  and  not  a  title  or  per- 
petual bar,  ibid. 

titles  depending  on  warranty  arc  not  fitrictly  marketable, 
because  the  title  may  descend  to  one  person,  and  the 
warranty  on  another  person,  as  in  case  of  attainder  and 
corruption  of  blood,  i.  41 7,  41 8 

not  binding  unless  estate  be  previously  discontinued,  or 
turned  to  a  right  of  action,  or  a  discontmuance  is  created 
by  the  warranty,  i.  418 

will  not  bind  a  right  of  entry,  ergo,  will  not  bind  title  under 
term  of  years,  ibid. 

win  not  bind  any  title  whereon  an  action  doth  not  Ife^  i*  4t  8, 

419 
warranty  annexed  to  a  grant  of  life-estate  does  not  render 

the  alienation  tortious,  ii.  320 
warranty  implied  on  exchange,  i.  87.     Vide  ExcJianse, 
tenant  m  tail  in  possession  is  the  only  person  who  can 

discontinue  by  force  of  a  warranty,  ii.  396 
alteration  by  statute  law  as  to  tenants  for  life,  by  curtesy, 

tenants  in  tail,  &c.  ibid 

WASTE. 

what  is  forfeited  by  waste,  ii.  197 
underlease  voidable  for  waste  before  the  grant,  i.  197 
contra^  if  the  waste  be  after  lease,  ii.  197,  198 
the  next  immediate  reversioner  must  take  advantage  of 
forfeiture  for  waste,  ii.  201 

WIFE.    5ee  Husband.    Estate.    Entireties. 

_   effect  of  husband's  alienation  of  wife's  property.    Vide 
Husband* 

VOL,  III.  p  p 


1  ibid. 
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WIFE. 

wife  barred  by  husband's  fine  and  nondaim,  i.  335 

eiEect  pf  fine  leried  by  wife  as  ifsole,  i.  3^ 

how  avoided,  ibid, 
for  whose  benefit,  i.  337 
wife  may  confirm  a  voidable  lease/ 
by  what  means 
at  what  time 

not  a  void  lease.    See  Lease, 
may  convey  in  performance  of  a  condition,  L  337 

exception,  i.  337,  338 
prevailing  opinion  and  practice,  that  wife  is  not  able  to  con- 
vey as  trustee  without  fine  or  recovery,  i.  337 
uses  on  fine,  &c.  declared  by  husband  only,  binds  the  wife, 

unless  she  disagrees,  i.  338. 
on  wife's  disagreement,  how  far  the  fine  will  be  good,  ibid, 
may  exercise  a  naked  authority  even  in  fiivour  of  husband^ 

mid. 
also  power  coupled  with  interest  if  coverture  be  di^ensed 

with,  ibid, 
inquiry  whether  she  can  without  dispensation,  i.  340 
sale  to  husband  viewed  with  jealousy  in  equity,  L  339 
cannot  at  the  common  law  have  fee  and  power,  [Goodbill  v. 

Brigham,  1  Term  Rep  193.] 
may  in  equity  as  to  trusts,  and  at  law  as  to  uses, 
jKmer  may  be  exercisable  only  during  coverture,  i.  339 
rights  and  tides  to  freehold  mterests  belonging  to  wife 
cannot  be  bound,  except  by 
fine, 

recovery,  y  l  340 

or  decree  of  court  of  equity 

she  may  be  bound  by  surrender  of  copyholds,  ibid. 

by  customary  recovery,  i  341 

as  to  estates-tail,  though  future,  ibid. 

trusts  in  fee  of  customary  lands  belonging  to  wife,  may  be 
aliened  by  fine  or  recovery  in  courts  of  Westminster- 
hall,  ibid. 

whether  surrender  of  contingent  fee  in  copyholds  win 
operate  as  a  re-lease,  ibid. 

how  contingent  remainder  in  tail  in  copyholds  is  to  be 
barred,  i.  343 

wife  having  a  separate  estate  may  alone  make  a  good  tenant 

-    to  the  precipe  for  an  equitable  reeovery,  ibid. 

terms  belonging  to  wife.     Vide  Terms. 

She  may  alien  her  separate  estate,  i.  344 

may  be  bound  by  estoppel,  ii.  408 

WILL.     See  Dxvise.    BEVocATioir.    Probatx.    Admikh 

STRATXON. 

what  after  purchased  lands  may  pass  by  willi  i.  68, 155 
operation  of  uses  in  wills,  i.  104 


7 
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WILL. 

parts  of  a  will  to  be  abstracted,  i.  104 

date  of  will  to  be  distinguished  from  date  of  probate,  i.  179 

debts,  &c.  when  scheduled,  to  be  noticed,  ibid. 

also  recital  or  report  of  master  that  debts  are  paid,  ibid. 

legaeiefl  unpaid,  and  annuities  should  be  noticed,  i.  180 

point  requiring  particular  attention    in  abstracting  wills, 

ibid, 
language  of  will  should  be  giTen  faithfully,  i.  181 
at  &a  root  of  every  will  should  be  stated  the  time  of  death 

of  testator,  of  probate;  and  time  of  registration,  if  lands 

are  in  a  register  county,  i.  189 
confirmation  of  will  by  heir  at  law  should  be  stated,  i.  183 
it  should  be  shown  he  was  heir  at  time  of  testator's  d£»:ease, 

i.  184 
in  abstracting  a  will  it  should  be  stated,  it  was  dated  prior 

or  subibquent  to  lands  purchased,  i.  40 
what  property  passes  under  general  words  in  a  will.     Vide 

Cofvoeyancer* 

WITNESSES.     Vide  Devisb. 

attestm^  witnesses  forfeit  their  legacies,  iii.  174 
three  witnesses  requisite  to  valid  devise  of  lands  of  inheri- 
tance and  freehold  leasee.     Vide  2)«W^«. 
witnesses  to  a  modem  deed  must  be  produced  to  prove  the 
deed,  iii.  71.     See  Deeds. 

WRONGFUL  ESTATE.     Ftrftf  Li»i-Est ate.    F*ofpmkiit. 
Tortious  Alxkkatiok.    Convetamce. 

means  by  whidi  a  wrongful  estate  may  be  acquired,  i.  317. 

ii.  418 
estid)lished  into  right,  L  317.  ii«  418 
of  wrongful  alienations.    Vide  Tenant  for  Life 
mode  of  avoiding  wrongful  alienations,  i.  343 

WILL,  TENANT  AT 

tenancy  at  will  cannot  arise  without  express  grant  or  con- 
tract, 11.  95 

all  tenancies  at  will  are  by  implication  from  year  to  j^ear, 
except  in  the  case  of  a  mortgagor,  and  express  grant,  ibid. 

these  tenancies  from  year  to  year  devolve  to  executors,  and 
BMv  be  assigned,  ibid. 

actual  tenant  at  will  has  no  assienable  interest,  ii.  126 

it  etttable  of  a  re-lease  in  enlargement  of  estate^  ibid. 

copynolder  is  tenant  as  will  for  some  purposes,  ibid.^ 

and  citable  of  a  re-lease  in  enlargement  of  estate,  ibid. 


THE  END. 
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under  the  first  Act;  together  with  select,  modem,  and  useful 
Precedents,  &c.  &c.    By  Frederick  BHaney, 

In  8vo.  price  6s,  in  Boards, 

A  PRACTICAL  TREATISE  on  the  STATUTES  for 
REGISTERING  DEEDS  and  other  INSTRUMENTS  in  the 
Counties  of  MIDDLESEX  and  YORK,  with  Precedents  of 
Memorials.     By  John  fVilson,  Esq.  of  Gray's  Inn. 

In  two  thick  Volumes,  Svo.  price  il,  135.  Boards. 

A  TREATISE  on  COPYHOLDS.  By  C.  Watkins,  Esq, 
Barrister  at  Law.  The  Second  Edition^  corrected  and  much  en* 
larged  from  the  Author's  Papers,  and  further  augmented  with 
Notes  of  all  tlie  more  recently  adjudged  Cases-  on  the  subject, 
down  to  the  present  Period.  By  Robert  Studky  Vidal,  Esq.  o€ 
the  Middle  Temple,  the  Author's  Executor. 

To  thia  Addition  is  also  added  an  Appendix  of  Manorial 
Customs,  &c. 

In  royal  Bvo.  price  ll,  45.  Boards. 

A  PRACTICAL  TREATISE  of  the  LAW  of  MAR- 
RIAGE, and  other  FAMILY  SETTLEMENTS.  BjEdmond 
Gibson  Atherly,  Esq.    Barrister  at  Law. 
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